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ករបក្រǒយចបប់ 
ЮŢŎ ЮņēŷВ Ō₤ ĠРŬм  ĕЊ₣ Ūģ с̋ ₤еΖ₣ 

ơ. Ю₤ş˝ ŉБЮĩŉЧņ 
 Юĝ˝ ĖО₣₤₣ ðņŪĠďĊЊĠЮĳŎŏ ŌĕΒе₧şĠБŪĠЮķ◦ ЯřŲЯş₣ĳŪņСŷЁŏŌĕυ˝ŬĄŏĮБýĖ ¤1 
ЮĜйÐ ЙΒе₧şĕБĳЊŪĠĳЊĠĳŉЊ ďũĠ₤сũŢť ķЊģŲ ďΒĖ˝ΒĕНŷĳŉşĤĠс¤ Βе₧şĳНŵŁũ ЯřŲĳНŵŁũ 
Ōĕ řРşďΒе₧şĠ˝Ū⅜ŎşĤĠс ĕЊ₣Βе₧şĕБĳЊĠŃňĳŉЊũĠ₤с₤ļ ЯřŲŌĕĳУĜ◦БЮĊſЧşĤĠс¤ ď
₤ĳŜĕНņњĳ ņĕН₤℮ŪÐĠсũРĠ ņЊĕŌĕşеЮ‗йřЕ₣◦РŲе◦РŵŎ ĕЊ₣ŪÐĠсŪĄО₣ЮŪďŎЮ◦¤ ЮĕйřРşýĖ Яřũ
₤ŪŌĠс ₤ŌĄЊ˝₤ļ ЮĈйĠБďĮУ˝ýĳсģĕ₤Њ˝⅝şĤĠс ĕЊ₣Ōĕ₤Ŕň ĠŪĳşĤĠс˝ ŉБ¤ ΖŪ₤њŎ
Ю΅ĳНЮĕй şĤĠсũĠ₤с₤ļ ĮЊĳďņЊĕũУşĮБļĮŌĕşЮĜų йŠ ſйžĳ (legal loopholes)¤ ЮĳЧΒĖ˝₧ď
ΒĖ˝Ġ˝Ū⅜ŎşĤĠс? ЮĳЧŁũĠ˝Ū⅜ŎŌĕŷЋ⅜ŲļĮ˝ŪņЊĳ₧ ĕЊ₣ ŷЋĊБ⅜ū₤ŉĠ˝Ū⅜ŎΒſБ ĕЕ₣
ŪĳСŷģĕŎ˝ņ˝ЮŪĠЧ? 
 Βĳ□Ġ◦Юĕй ĮŜŗņŪ⅜ŎĠеķųЙĠŔΆ Юĕй ЮŢŎČĠсЮĩŉЧņŁũĮЊĕЊĳŏЮŲЧŪ◦Е₤ŉБņУŎşеĕУĕ ЮĊſЧŁ
ũ ŷЋļÐ ĕЊ₣Ţ с̋ЮşŀĕРŷЮ₤ş˝ ŉБ₤ĕĖЊŢť ĕďĠŤņ ũУņĕЕ₣ΒĕН⅜₤ĕчŪĠ₤ЊĕЮĠЧŌĕ¤  

Ư. Š ųЕņ⅜ũ 
Ư.ơ. ŁũΒĕНŷĳŉďΒĕŉũďĳЊ 

 ďřеĠР₣ ₤РņĮЊĕЊĳŏЮņЧŲĕРŷŠ ųЕņ⅜ũř˝Ū₤₣саĕĠ◦ĠġŃňĳŉЊşеĕУĕĮБũ¤ ◦БņУŎ ŌŪ″ Ư аĕ˝ĳЊ
Ł₤Ŕň ₤ŉБĮБ ₤Њ◦ċЊŪĠďĮŲũřť ĕЊ₣ĕЮŗģŎ៖  

                                                            
1ũřťĊņŊĕНŃňĂĖ е ơ៩៩ư ũĠ₤с˝ņįОď, ŌŪ″ ̣ơ¤ 
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ãũřťďļÐ Баĕ˝ĳЊŁ₤Ŕň Юĕй ŪĳСŷēĜ ĕЊ₣ЮýũĮ ĕРŷ₤Њ◦ċЊũĠ₤сĄĕŪÐĠсũРĠ Юĝ˝ ĖО₣
ЯřĕřБ ĕЊ₣ЮŪŁņŎН″ŉ ĊЊŁũũĠ₤сŠ ųФĕ....å¤2 
ΒĕН₤Ŕň ₤ŉБĮБşĤĠс₤ĕċЊ₤Ŕň ៖ ã₤ĕċЊ₤Ŕň  ŪĳСŷĠ˝Ū⅜Ŏ ЮŢŎ₤Н◦ċşЊĳŉΒĕНЮŵ
ņ″ņļ⅜ĊņŊ″ ĩŉŲсřŲсĵ˝ŏаĕ₤ĕċЊ₤Ŕň  ˝ ĖО₣ĠũЋĠ◦₤ĕċЊ₤Ŕň  ĕЊ₣ ˝ ĖО₣Š ųЕņ
⅜ũаĕ˝ņŊŷĳ□О ĕЊ₣ ЮýŲĠе‗₣å¤3 
˝ ĖО₣˝ũ‗Б₤Њ˝⅝ ņūĕŉБŬĄŁũũĠ₤сŪĠЮ◦₤ ˝ ģĕņ˝ĠеЮĮŀŁũİũ Юĝ˝ ĖО₣ŪĠЮ◦₤˝ņįОď 

Ю Ӵ́ŎģĕĠеĵũĠеĵĕ₤Њ◦ċЊņĕН₤℮Юĝ˝ ĖО₣ŪĠЮ◦₤˝ņįОď¤ ŪĠďĄĕ˝ņįОď ģĕĠŉЕ₣ЮĉĳНŵŁũ ŪĠ
Ю◦₤ ˝ ¤ ũŢť ķЊģŲŪĠЮ◦₤ ˝ ĳе₧₣ЮŢŎΖďń Ċũ ģĕŁũĵũŠ ųФĕЮĝņНŠĳНŵŁũ ŪĠЮ◦₤ ˝ 
ģĕΒйΖ₣▫ ₤РņЁŏĳНŵŁũ ◦Ōų с̋Ġ‗ŉ Е₣ЮĕйЮČŲЮĉ ЮŢŎ⅜ũ ŌŪ″ Ư аĕ˝ĳЊŁ₤Ŕň ž₣
ЮŲЧ ЯřŲŪĠЮ◦₤ ˝ ΒĕНŷĳŉşеЮĵйЯĳŁũĠеĵĕ₤Њ◦ċЊЮĝ˝ ĖО₣ЯřĕřБŪĠЮ◦₤ ˝ ĕЊ₣ ЮŪŁņŎН″ŉ ĊЊŁũ
ŪĠЮ◦₤ ˝ ЯĳĠлНЮ₧‼ й¤ ĵ˝ŏ ãĕЊ₣å ĠŔą с̋Š ųЕņ⅜ũЮĕй¤ ŪĠЮ◦₤ ˝ Ġ˝Ū⅜ŎũЮĠЬĠЮĕй Ð ЙΒĕН
Юŵņ″ņŌŪ″ ươ ř˝Ū₤₣сž₣ЮŲЧ ЯĳЮĬŉ ĳЮĉЮŲЧΒĳ□ĕњŎĊņŊ″ũĠ₤сĵ˝ŏ ãĕЊ₣å ЯĳĠлНЮ₧‼ й¤ 

ЮņēŷВĳе₧₣ЁŏĮŲũřť̋ ņįОď ЮĝşеЮĵйĳНŵŁũŪĠЮ◦₤ ˝ ģĕĳĠ▫ ЮýŲĠе‗₣аĕ₤ĕċЊ
₤Ŕň  ₤Њ◦ċЊņĕН₤℮ Ð ЙŁũŁũĵũ ₤Њ◦ċЊ ĕЊ₣Ю₤ũВļĮĠНÐðŲ ЮĈйĠБŁũĠеĵĕ₤Њ◦ċЊЮ Ч̋ĳЮĝ◦Б₧ є̋ЮŢŎ 
ĠНÐðŲ ŪĳСŷЯĳ◦◦УŲģĕŎНĳŉЊĊņх Ю Ӵ́ŎΖďń ĊũŪĳСŷЯĳ◦◦УŲŠН₤ŪĳСŷ¤ ₤Њ◦ċЊņĕН₤℮ΒĕНŷĳŉЮŪłЯřĕřБ 
(extraterritorial application of human rights norm)¤4 

                                                            
2 Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory 
and subject to its jurisdiction the rights recognized in the present Covenant, International Covenant on Civil and 
Political Rights, ICCPR, UN, Treaty Series, Vol. 999, p. 171. 
3 A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the 
treaty in their context and in the light of its object and purpose, article 31, the Vienna Convention on the Law of 
Treaties, 1969, UN Treaty Series, Vol 1155, p. 331, Articles 31-33 (VCLT, 1969). 
4 See generally, Cedric Ryngaert, Clarifying the Extraterritorial Application of the European Convention on Human 
Rights, 28 (74) International and European Security Law, 2012; Oona A. Hathaway, Human Rights Abroad: When 
Do Human Rights Treaty Obligations Apply Extraterritorially? Arizona State Law Journal, 2011. 
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ǻņЊĕ◦еĕ₣ďļÐ БŪĠЮ◦₤ ˝ ◦◦УŲŎ˝ŁũΒйΖ₣ЮĕйŪ₤ФŲៗЮĮ˝Ю◦ Ю Ӵ́ŎĮЊĳďŌĕ 
Βе‗йΒе₧₣ЮđųЧŎĳĠ¤ ЮĈйĠБďŗл ₣Юĕй˝ ŉБ ЮņēŷВũĠ₤сĄĕũ₣ЮŪýй ΖşĮЊĕЊĳŏυ˝⅜ũ˝ĳсŪ″ 
ŪĠŷĳŉЊаĕŁũşũČũ (drafting record history) Š ųЕņ⅜ũаĕŌŪ″ Ư Юĕй ЮřЧņġБĠİΆ ŀĮБЮşĳĜ
ũĠ₤сΒĖ˝ЮũЬĠşе ˝ĳЊŁ ₤Ŕň ĕРŷΒĳ□ĕњŎаĕĵ˝ŏ ãĕЊ₣å¤ ″ņũŎкŁũĮЊĕЊĳŏ ýĳсΖşũ˝Юþ Чŀ▫ ơ. 
ņЊĕŌĕŁũĮЊļ˝⅝ĕРŷΒĳ□ĕњŎаĕĵ˝ŏЮĕй¤ Ư. ĵ˝ŏ ãĕЊ₣å ŌĕΒĳ□ĕњŎ Ю₤ŊЧĕЕ₣ĵ˝ŏ ãιå ĕЊ₣ ư. 
ĵ˝ŏ ãĕЊ₣å ŌĕĕњŎ▫ ΒſБņУŎĠР˝ĕЊ₣ΒſБņУŎ¤ ₤ŪŌĠсşе‗Нş◦Бư Š ųЕņ⅜ũаĕŌŪ″ Ư ĳŪņСŷ▫ 
ЮřЧņġБЁŏũřť◦◦УŲŠН₤ŪĳСŷĕРŷΒеЮĮЧũĠ₤сΖďń ĊũЯřŲũжЮŵķ₤Њ◦ċЊņĕН₤℮ ŲНйŪ″ΒеЮĮЧЮĜй Ю Ч̋ĳŌĕ
Юĝ˝ ĖО₣ЯřĕřБ ĕЊ₣ЮŪŁņŎН″ŉ ĊЊŁũ¤ ″ņŠ ųЕņ⅜ũŌŪ″ ươ ř˝Ū₤₣сž₣ЮŲЧ şе‗Нş◦Бư (ãĕЊ₣å 
ŌĕĕњŎ▫ ΒſБņУŎĠР˝ĕЊ₣ΒſБņУŎ) ĕЕ₣ņЊĕ◦◦УŲŎ˝Ю◦ ЮŢŎ⅜ũŁũĠ˝Ū⅜ŎŎ˝Š ųЕņ⅜ũĵ˝ŏ 
ЮŢŎņЊĕģĕĮЊČũ₧ĕРŷĠũЋĠ◦ ĕЊ₣ЮýŲĠе‗₣аĕ₤ĕċЊ₤Ŕň ¤ řРşЮĕй Ąе΅ũ◦Бơ ĕЊ₣ Ư ŪĳСŷģĕ
ŪĠŁĕсŎ˝ ЮŢŎ⅜ũ▫ ЮýŲĠе‗₣аĕ₤ĕċЊ₤Ŕň  ₤ŉБĮБ₤Њ◦ċЊņĕН₤℮ Ð ЙŁũЮýũĮ ĕЊ₣ēĜĕРŷ₤Њ◦ċЊ
Ю₤ũВļĮņĕН₤℮ ĈņĈũЁŏŌĕŁũĠ˝Ū⅜Ŏ◦РŵŎ¤ ĠЯĕ□ņĮБЮŲЧЮĕй ŁũņЊĕģĕĕЊŗŎ
řŲсŠ ųЕņ⅜ũаĕĵ˝ŏ ãĕЊ₣å ˝ ĖО₣ΒеΌО₣ЮĮŲĮЊļ˝⅝Š ųЕņ⅜ũаĕŌŪ″ Ư ý еŪ◦ĕРŷ Ų◦ċĩŲĠ˝
Ū⅜Ŏ◦РŵŎ ″ņЮýŲĠе‗₣аĕ₤ĕċЊ₤Ŕň ¤5  

◦еĜ с̋◦еĕ₣ũǻ₣Š ųЕņ⅜ũ ĕЊ₣ Š ųЕņ⅜ũ е̋‗ĳсŪ″ŪĠŷĳŉЊЮĊſЧ₤ĕċЊ₤Ŕň  ŪĳСŷģĕЮŲЧ˝ЮΌЧ₣ЮŢŎ
ĳНŵŁũŎНĳŉЊĊņхΒĕŉũďĳЊ¤  ЮŪŁŎĮБĠ˝Ū⅜ŎŠ ųЕņ⅜ũŌŪ″ĵ с̋Įњĕċ Ю Ӵ́Ŏ₤ĕĖЊŢť ĕ▫ ĠŔą  ι 
 ŷЋēĕŁũĠЮ₧ŉ йΖ₤ĕĖ (interim measure) ũĠ₤сŠ ųФĕ ŌĕşũЋĳş₣ďŁĳĮſ̋ ЊşĆřŲсļÐ БĄЮŌų й ĳНŵ
ŁũŎНĳŉЊĊņхΒĕŉũďĳЊ Юŗ₣ЮĉřŲс е̋‗ĳсŪ″аĕŁũĮЊļ˝⅝ЮŲЧŌŪ″ĵ с̋Įњĕċ ЯřŲņЊĕŌĕĕЊŗŎ 
(unclear) ΒеĮБşũЋĳаĕŷЋēĕŁũĠЮ₧ŉ йΖ₤ĕĖ ģĕΒйΖ₣▫ ŁũņЊĕģĕĮЊļ˝⅝Юĕй ņЊĕЯŠ ſ₣ĕЕ₣ 
                                                            
5 States Parties are required by article 2, paragraph 1, to respect and to ensure the Covenant rights to all persons who 
may be within their territory and to all persons subject to their jurisdiction. This means that a State party must 
respect and ensure the rights laid down in the Covenant to anyone within the power or effective control of that State 
Party, even if not situated within the territory of the State Party, Human Rights Committee, General Comment No. 
31 on the Nature and the General Obligation Imposed on States Parties to the Covenant, CCPR/C/21/Rev.1/Add.13, 
26 May 2004, para.10. 
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Łũũ˝Юþ ЧŀũĠ₤сŠ ųФĕЮΌЧŎ řРşЮĕйŷЋēĕŁũŁũĵũŌĕşũЋĳş₣ďŁĳĮſ̋ ЊşĆ¤6 ˝ ĖО₣ĕњŎЮĕй ŪĠ₤Њĕ 
ЮĠЧũřťņЊĕģĕЮýũĮ ũřťĕЕ₣ĠеĵĕŁĳĮſ̋ ЊşĆ¤ 
 ŌŪ″˝ ĖО₣₤ĕċЊ₤Ŕň  ₤ŉБĮБşĤĠс₤ĕċЊ₤Ŕň  ģĕЯş₣ЁŏĮЊĕЊĳŏЮņЧŲĕРŷ⅜□ ĕļĮ (Ąе΅ũũĠ₤с 
ũřť) ЮĝЮĮŲΒĕНņњĳ₤ĕċЊ₤Ŕň  ŪĮņĈе₣ŁũΒĕНŷĳŉЮŪŁŎņ˝ũĠ₤сũřť¤7 ˝ ĖО₣₤е‗НеЮũЩ₣₤ĕŊĳсž₣
ЮŲЧ ЮÐŪĳСŷĮЊĕЊĳŏЮņЧŲĄе΅ũũĠ₤сŪĠЮ◦₤ ˝ ▫ЮĳЧ˝ĕų₣ŪĠЮ◦₤Юĕй ģĕĠ˝Ū⅜Ŏ ĵ˝ŏ ãĕЊ₣å 
ŌĕĕњŎŗл ₣₧?¤ 

ž₣ЮŲЧǻďŪ◦Е₤ŉБ є̋ĠлНЯĕŉ ŁũΒĕНŷĳŉď с̋Я₤ŉ₣ĵ с̋ĮњĕċĕЕ₣ŁũĠ˝Ū⅜Ŏ₤ĕċЊ₤Ŕň  ЮŢŎũřť
ŌĕļĮŠН₤ýĖ ďžų е₣¤ ŪĠЮ◦₤Š ųй ˝ ĖО₣ŁũĠ˝Ū⅜Ŏ₤ĕċЊ₤Ŕň ₤Њ◦ċЊņĕН₤℮ ΒйΖ₣▫ ŌĕŁũ
ũжĮЕ₣◦Н˝Ū₤ĠşĤĠс (legitimate expectation)8 ▫ ŁũşРŲďļÐ Б₤ĕċЊ₤Ŕň ₧ņУŎ ũřť ιũŢť
ķЊģŲĕЕ₣ΒĕНŷĳŉ₤ĕċЊ₤Ŕň ЮĜй ЮŢŎ₤Н◦ċşЊĳŉ (good faith)¤9 ΖŪ₤њŎЮ΅ĳНЮĕй ĳНŵŁũŪĳСŷ
Ġ˝Ū⅜ŎşĤĠсďĳЊŗл ₣₧ЁŏΒĕНЮŵņ″ņşĤĠсΒĕŉũďĳЊ (presumption of conformity)¤ Юĕй 
ďĮЊЮ₤₤ ₤ŪŌĠсŁũĠ˝Ū⅜ŎĕРŷ₤ĕċЊ₤Ŕň  ЯřŲņЊĕĈĕсŁų ŎďЯĩĖ̋ ņУŎаĕşĤĠсďĳЊ (unin- 

corporated treaties) ũĠ₤сŪĠЮ◦₤ Common Law¤10 Ąе΅ũЯřŲ▫ ŁũĠ˝Ū⅜ŎşĤĠс ďĳЊЁŏ
Ū₤ĠĕЕ₣şĤĠсΒĕŉũďĳЊΉ с̋ďĄе΅ũ◦РЮĉ¤11  ˝ ĖО₣ŁũĠ˝Ū⅜Ŏ ŪĠ₤ЊĕЮĠЧŁũĠ˝Ū⅜Ŏ Юşŀď 

                                                            
6 The Rules of the International Court of Justice, at www.icj-cij.org/documents. LAGRANT Case (Germany v. 
United States of America), Summary of 27 June 2001 Judgment, pp. 195-196, at www.icj-cij.org 
7 VCLT, supra note 3, Article 31. 
8 Id.,  
9 Id., article 27, VCLT, supra note 3. 
10 David Sloss, the Role of Domestic Courts in Treaty Enforcement, A Comparative Study, 2009, p. 5. 

ŪĠŁĕсŎ˝ĕРŷŁũ₤ĕŊĳсũЮĠЬĠЮĕй ЮĝЮĮŲЯřŲşĤĠсďĳЊŌĕŠ ųЕņ⅜ũņЊĕşĤ₤с ₤РņЮņЧŲ David Sloss, Domestic 

Application of Treaties, 2011,p.14 http://digitalcommons.law .scu.edu/facpubs/635. 
11 Gib van Ert, Canada, p. 188 in David Sloss, the Role of Domestic Courts in Treaty Enforcement, A Comparative 

Study, 2009។Ū О̋ņŪĠЕ˝⅝ĊņŊĕНŃň˝ņįОď Ю₤ş˝ ŉБ₤ЮŪņşЮŲŠ Ơ៩Ư/ƠƠư/ƯƠỚ ˝ĠĊ.şşНйаℓĞ◦Б ơƠ ЯŠ ˝˝Ţ̨ ĂĖ е 
ƯƠỚ ĠİΆ ŀĮБ◦еĜ с̋◦еĕ₣ ũǻ₣şĤĠс˝ņįОď ĕЊ₣₤ĕċЊ₤Ŕň ¤ ЮĈйĠБďŗл ₣Юĕй˝ ŉБ ǻŌĕļĮņЊĕşĤ₤с ▫ ˝ņįОď 
ŪĠŁĕс Ŏ˝Łũ₤ĕŊĳсřРşЮĕйЯřũιЮ◦ ЮŢŎ⅜ũ Ū О̋ņŪĠЕ˝⅝ ŪýĕсЯĳΒйΖ₣▫ ĳНŵŁũŪĳСŷЮŪĠЧşĤĠс ЯřŲŬĠсĠŃĆС Ų 
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Š ųЕņ⅜ũĮБũ Š ųЕņ⅜ũЯřŲŪ₤Ġ ιЮ˝Ь˝ Њ̋ĳĕЕ₣ŁĳĮſ̋ ЊşĆΒĕŉũďĳЊ Ð УũŪĳСŷģĕŪĠŁĕсŎ˝¤12 ĳНŵ 
ŁũаĕŪĠЮ◦₤Š ųй ĕЕ₣ŪĠŁĕсŎ˝Š ųЕņ⅜ũŪĳ₣саĕĵ˝ŏ ЮĈйĠБŌĕΒĳ□ĕњŎĩĀОŎĕЕ₣ЮýŲĠе‗₣ 
ιŁĳĮſ̋ ЊşĆ˝ ĖО₣₤ĕċЊ₤Ŕň ˝ ŉБ ЮŢŎЯĩΔ̋ ▫ ǻďЮşĳĜũĠ₤с₤ļ ЯřŲĳŪņСŷЁŏĳНŵŁũĠ˝Ū⅜Ŏ 
ŗл ₣Юĕй¤13 Юĕй◦еĕ₣ď ĳНŵŁũņЊĕş₣ĠеĵĕĕРŷĳУĜ◦БũĠ₤с₤ļ ″ņŪ◦Е₤ŉБаĕŁũЯĠ₣Яş˝Βе
₧ş¤14 ˝ ĖО₣ŷЋ₤њŎ₤Њ◦ċЊņĕН₤℮ ₤Њ◦ċЊďŷЋēĕ ĈņĈũЁŏŌĕŁũĠ˝Ū⅜ŎЁŏ◦РŵŎ¤ ĩĀОŎЮĉŷЋŀ 
Łũ˝ŪņЊĳ₤Њ◦ċЊÐ Йď˝ũ‗БЮŲЧ˝ЯŲ₣ ЯřŲĈņĈũЁŏŁũ˝ŪņЊĳ₤Њ◦ċЊ  ŪĳСŷĠ˝Ū⅜ŎЁŏşЮ₣ΔЭĳ¤15 

ĳНŵŁũŪĠЮ◦₤ģŬе₣ ŌĕΒе₧şĠ˝Ū⅜Ŏ₤ĕċЊ₤Ŕň  ĕЊ₣₤НеЮŗĠŲсŎŲсЮþ ЧŀĮБ
Ū˝₤У₣ŁũĠũЮ◦₤ ˝ ĖО₣˝ũ‗БŪĠЮŗĄĕч⅜ēũ‗кΖşŌĕΉĕБķњŎ ˝ ĖО₣ŁũĠ˝Ū⅜Ŏ₤ĕċЊ₤Ŕň  
(public interest is at stake)¤16 ĳНŵŁũĕЕ₣Ġ˝Ū⅜Ŏ₤ĕċЊ₤Ŕň  є̋ĠлНЯĕŉ ĳНŵŁũĕЕ₣ Ю₤ĖЧ₤Не 
ЮŗĠŲсũĠ₤сũŢť ķЊģŲ Ю Ӵ́ŎЮŗĠŲсЮĕй ΖşŪĳСŷģĕЮýũĮЮŢŎĳНŵŁũ (defere- nce)¤17  

                                                                                                                                                                                                

₤ĕċЊ₤Ŕň  ЯřŲ˝ņįОď◦◦УŲ⅜ð Ųс¤ ŎŲсЮþ Чŀ▫ ďЮýŲŁũ‗ч ˝ ĖО₣ŁũĄеĕНеĄŪņй˝ ŉБ ЮčŪ˝ņĮНеЯņĕŪýĕсЯĳ
ЯĩΔ̋ ЮĉЮŲЧŌŪ″ ៨ аĕşĤĠс ₤ŉБĮБ ⅜□ ĕ◦ņĞĕсЮĈ₤аĕĠ◦ΧŪ Њ̋řťЯĳņУŎЮĕйЮ◦ ЮřЧņġБĩŉĜĀ ЮĈ₤ЮŲЧΧŪ Њ̋řťĄĕ ĠлНЯĕŉЮč
Ū˝ņŪĳСŷЯĩΔ̋ ЮŲЧşĤĠс¤ ĵ˝ŏ▫şĤĠсž₣ЮŲЧЮĕй ŌĕĕњŎ▫ şĤĠсďĳЊ ũУņŌĕũřťĊņŊĕНŃň ЯřŲďşĤĠс е̋ĮРŲ 
şĤĠсĈе₣ΐŎЯřŲЮĝďĊũŌĕ Ю Ӵ́ŎĕЊ₣şĤĠсΒĕŉũďĳЊ ЯřŲŪĮйŬď₧şŪ˝˝ņįОď ģĕ◦◦УŲ⅜ð ŲсũУşņ˝Ю Ӵ́Ŏ 
ďĮЊЮ₤₤ΒĕН₤Ŕň ₤ŉБĮБ₤Њ◦ċЊ̋ НŌũ¤ 

12 Nihal Jayawickrama, India, in David Sloss, the Role of Domestic Courts in Treaty Enforcement, A Comparative 
Study, 2009, p. 249. 
13 Gib van Ert, Canada, p. 189 in David Sloss, the Role of Domestic Courts in Treaty Enforcement, A Comparative 
Study, 2009. 
14 Andreas L. Paulus, Germany, p.215 in David Sloss, the Role of Domestic Courts in Treaty Enforcement, A 
Comparative Study, 2009. 
15 ‘There are other general legal principles for interpretation that should also be considered, such as the interpretative 
principle that limitation provisions shall be construed and applied in a restrictive way’, interpretation of human 
rights treaties, available at http://www.humanrights.is/en/human-rights-education-project/human-rights-concepts-
ideas-and-fora/part-i-the-concept-of-human-rights/interpretation-of-human-rights-treaties. 
16 Pierre Michel Eisemann and Raphaele Rivier, France, p. 270 in Duncan B. Hollis, Merritt R. Blakeslee and L. 
Benjamin Ederington, National Treaty Law and Practice, Dedicated to the Memory of Monroe Leigh, 2005. 
17 John Dugard, South Africa, pp. 471-472 in David Sloss, the Role of Domestic Courts in Treaty Enforcement, A 
Comparative Study, 2009. 
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Ð еĕЊĳďĳЊĕЊŎņ (nationalist approach) ŌĕΟ◦ċЊĮŲřŲсŁũĠ˝Ū⅜ŎũĠ₤сĳНŵŁũ
ŪĠЮ◦₤Š ųй řРşďΖЮņũЋ˝ ι ΒНБŪ⅜ЯΒŲ¤18 Юĕй˝ ĖО₣ĕњŎ▫  şĤĠсďĳЊ ĕЕ₣ŪĳСŷģĕĩŉŲсĳаņųŠ į₤с
ď₣˝ ĖО₣ЮĮŲŌĕ◦еĜ₤сũǻ₣Ġ◦ĠġŃňĳŉЊşĤĠсďĳЊ ĕЊ₣şĤĠсΒĕŉũďĳЊ ιŁũĠ˝Ū⅜Ŏ▫ ₤ĕċЊ
₤Ŕň ņЊĕĩŉŲс₤Њ◦ċЊřŲсĠНÐðŲďĄĕũ₣ЮŪýй ЮĊſЧĵ˝ŏĠ‗ŉ Е₣₤Не₤е‗₣ĮБΒеЮĮЧũĠ₤сΖďń Ċũ ЯřŲĠе
ĵĕŁĳĮſ̋ ЊşĆ ˝ ĖО₣₤ĕċЊ₤Ŕň ĵ с̋Įњĕċ¤  
 ĠŔΆ ĠĜĀ Ġс ▫ЮĳЧΒĖ˝₧ďΒĖ˝ е̋‗ĳсŷЋĊБ⅜ū₤ŉĠ˝ЯŪĠ₧ņУŎ? Юĝ˝ ĖО₣ĕБĳЊŷЋĊБşеЮĵйņНŠ 
ĳНŵŁũ şĤĠсЯřŲΒĕНŷĳŉ (applicable law) ĕЊ₣ŷЋĊБ⅜ū₤ŉĠ˝Ū⅜Ŏ (interpretative approach) 
₧ņУŎЯřŲĕЕ₣ŪĠŁĕсŎ˝ ĮЊĳďĵ с̋Įњĕċŗл ₣žų е₣ĕЕ₣Ų◦ċĩŲаĕ˝ ŉБŁŉ е¤ ΖŪ₤њŎЮ΅ĳНЮĕй ũřťď
ļÐ БĄЮŌų й ĮЊĳďŪĠЕ₣žų е₣₧₤с˝ ĖО₣ŁũΒĕĀ₣ЁŏĳНŵŁũŎ˝şĤĠс ιŷЋĊБĠ˝Ū⅜ŎЯřŲŠ ųФĕ ş₣с
ģĕ¤ ļÐ БΖşÐ Њĳ▫ ŷЋĊБĠ˝Ū⅜Ŏ″ņŌŪ″ ươ аĕ₤ĕċЊ₤Ńň₤ŉБĮБşĤĠс₤ĕċЊ₤Ŕň  ΖşĜе
ЁŏŌĕΉĕБķњŎřŲсŠ ųФĕ¤ řРşЮĕй ļÐ БΒйΖ₣▫ ũřťŠ ųФĕņЊĕЯņĕďļÐ Баĕ₤ĕċЊ₤Ŕň ЮĕйЮ◦¤ ĳНŵ
ŁũΖşΒйΖ₣ĳĠŷЋŀ▫ ŷЋēĕĠ˝Ū⅜Ŏ Яş₣˝ ĖО₣₤ĕċЊ₤Ŕň Юĕй ǻďŷЋēĕ◦еЮĕЬņ◦Ōų ĠсΒĕŉũďĳЊ 
ş₣ŁĳĮſ̋ ЊşĆЮŢŎ₤ſњŎŪĠŷĳŉЊ (automatically binding) ЮŢŎņЊĕČеģşсşРŲďļÐ Б ι◦◦УŲŎ˝
Ю◦¤19  

 
 
 
 

                                                            
18 David Sloss, the Role of Domestic Courts in Treaty Enforcement, A Comparative Study, 2009, p. 28.  
19 David Kretzmer, Israel, p.278, in David Sloss, the Role of Domestic Courts in Treaty Enforcement, A 
Comparative Study, 2009; Articles 31 and 32 of the Vienna Convention on the Law of Treaties set forth, 
respectively, the general rule of interpretation and the rule on supplementary means of interpretation. These rules 
also apply as customary international law, the United Nations, Report of the Office of Legal Affairs,  
legal.un.org/ilc/reports/2016/english/chp6.pdf 
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Ư.Ư. ŁũΒĕНŷĳŉũĠ₤сĳНŵŁũ˝ ĖО₣Ū₤О̋  
 ŪĠЮ◦₤Š ųй ŌĕşĤĠс ιĠ◦ĠġŃňĳŉЊЯ‗Ĝе₤ŪŌĠсŁũĠ˝Ū⅜ŎşĤĠс¤20 řРşýĖ ĕЕ₣ŁũΒ
ĕНŷĳŉ˝ ĖО₣ŁũĠ˝Ū⅜Ŏ₤ĕċЊ₤Ŕň Яřũ ĳНŵŁũĕЕ₣ĮЊĕЊĳŏЮņЧŲΒĳ□ĕњŎаĕĵ˝ŏďřеĠР₣ ЮýŲĠе‗₣ 
ĕЊ₣ ŷЋēĕřа◦ ι Ū◦Е₤ŉБņУŎşеĕУĕЮ◦Ьĳ ЯřŲĵ с̋ĮњĕċďЮŪŁŎ¤ 
 ďŁũĮЊĳ₧₤с ŪĠ₤ЊĕЮĠЧĵ˝ŏЮĮşĕчŠ ųЕņ⅜ũşĤ₤с ĳНŵŁũĕЕ₣ŪĠŁĕсŎ˝Š ųЕņ⅜ũЮĕй¤ 
Χ◦΅ũ‗ч Ġ◦ĠġŃňĳŉЊģĕЯş₣▫ Ąĕ₧ŌĖ с̋ĕЕ₣ŌĕЮĈ₤ ŪĠ₤Њĕ ЮĠЧЮĠЧ˝ĠũũℓŎĕŉ ˝ ĖО₣◦БŪ О̋₣ 
ЮŲЧ₤ĮБ ̉Ơ Ð БΌСЯņлŪĳ˝ ĖО₣ņУŎЮŌл ₣¤21 ŪĠ₤ЊĕЮĠЧĵ˝ŏ аĕşĤĠс şĤ₤сŵ₤с řРşЮĕйņЊĕČеģşс
Ġ˝Ū⅜Ŏĵ˝ŏĈе₣ЮĜй...¤ ĵ˝ŏĈе₣ЮĜйЯĳυ₣ ĠİΆ ŀЮşĳĜřєď с̋ŵ с̋ũĠ₤сΒĖ˝ЮĊſЧ
şĤĠс¤22˝ ĖО₣˝ũ‗БņЊĕşĤ₤с ĳНŵŁũŠ ųй řРşďΒ₣сЮÐų₤ ΒĕНŷĳŉĕРŷŷЋēĕ Mischief Rule¤23 
 ΧĈ΅ũ‗чşĤĠсģĕЯş₣▫ ĜũВũ˝₤НБĩųСŷЮķ◦ ЯřŲЮģŎаřЮΊĠНũ₤Юĝ″ņř₣ĩųСŷ ĕЕ₣
◦◦УŲЮĈ₤¤ ǻΖşŌĕŁũĠ˝Ū⅜Ŏ▫ ŌĕЮĈ₤ŲНйŪ″ĜũВЮĜй ĘũЮĝЮŲЧř₣ĩųСŷ ņЊĕ
ЯņĕĘũЮĝЮŲЧŎлņНŠ˝ ĖО₣ĩĀй ЮģŎаřЮΊĠНũ₤Ю◦¤ ″ņŷЋēĕ Mischief ŁũĠ˝Ū⅜ŎşЮ₣ΔЭĳ
ũЮĠЬĠЮĕй ĕЕ₣ņЊĕ◦◦УŲŎ˝Ю◦¤ ₤ļĮЊČũ₧▫ ΒеЮĮЧЮĮ₤ŜČũĠ₣ų̃ĩŲ ŷЋģ˝˝ ĖО₣₤₣ ðņЮŪşЧĕ 
řРşďĠлйĵŲсřŲс₤₧Ė ĠсēĖ Ġсι ₤БŲĊņх ⅜ēũ‗к řРşЮĕй₤ļЮĊſЧşĤĠсЮřЧņġБĠеЮĮŀşЮĜų й
Š ſйžĳ˝ ĖО₣υ˝⅜ũşĤĠсņНĕ ˝ ĖО₣Ġе‗₣ЮřЧņġБŲНĠĠеģĳсĈе₣Ū₤О₣аĕΒеĮБЮĮ₤ŏČũ¤ ΖŪ₤њŎЮ΅ĳН

                                                            
20 Australia, Interpretation Act 1901 (Cth), s 15AB (2)(d). 
21 ŌŪ″̀Ư аĕşĤĠс₤ŉБĮБ şŬşũ‗чĩųСŷЮý˝ĂĖ е ƯƠở៖  ņūĕŉБĕÐũģŲşŬşũ‗чĩųСŷЮý˝Ōĕ₤Њ◦ċЊř˝Ġ‗‼ЮĠЧ˝Ġũ ĮŏФũ
◦Н˝ ...şеЮĵйĠ◦ЮŲŊЧ₤₧ņУŎřРşž₣ЮŪŁņ...Ư. ЮĠЧ˝ĠũЮŢŎЮŲġЪĕЮŲЧ₤ČĠсĮБ ̉Ơ (Я₤₤ЊĠ) ÐБΌСЯņлŪĳ˝ ĖО₣ņУŎ
ЮŌл ₣ЮΌЧ₣Юĉ ĮБЮŲġЪĕ ЯřŲģĕ е̋‗ĳс̋ ĖО₣şĤĠсЮĕй¤  
22 If the words of the statute are in themselves precise and unambiguous, then no more can be necessary than to 
expound those words in their natural and ordinary sense. The words themselves alone do, in such a case, best 
declare the intention of the lawgiver, see Sussex Peerage Case (1884) 8 ER 1034.  
23Ian Mcleod, Legal Method, 5th Ed., 2005, pp. 253-263.  
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Юĕй ŁũЮģŎаřũĠ₤сū₤ŉБЮĮ₤ŜČũ ЮĈйĠБЮĝ◦Б₧ є̋ŌĕЮĈ₤Яřũ¤24  ŷЋēĕЮĕй ǻŪ₤ЮřЬ₣
ýĖ ĕЕ₣ ŷЋēĕĠ˝Ū⅜Ŏ″ņЮýŲĠе‗₣Яřũ є̋ĠлНЯĕŉŷЋēĕşН₣ЮŪŁŎЮĕй ĳНŵŁũĕЕ₣ĮЊĕЊĳŏЮņЧŲŠ ųЕņ
⅜ũ˝ ĖО₣şĤĠс ЮřЧņġБũ˝ĕРŷĠе‗₣şĤĠс¤ ŷЋēĕĈе₣ĮБũЮĕй ĩ ðОеĠŃĆС ŲýĖ ◦еĕ₣ďĕЕ₣ ĠЮ₣ ˛ЧĳĕРŷŷЋēĕĠ˝
Ū⅜Ŏ◦РŵŎ (broad interpretation)¤25  ŷЋēĕĠ˝Ū⅜Ŏ◦РŵŎ ĳŪņСŷЁŏŌĕŁũЮŗ₣řŲсĠ◦
ŢĖ ĕÐĳЊŎНĳŉЊ◦РŲе◦РŵŎ ũĠ₤сďĳЊ ι ΒĕŉũďĳЊ¤ ĳНŵŁũ е̋ĮРŲ˝ņįОď ˝ ĖО₣ЮũЩ₣řєŲġБŲĤŀņУŎ 
ģĕŪĠŁĕсŎ˝ŷЋĊБ⅜ū₤ŉĠ˝Ū⅜Ŏ◦РŵŎ៖  

ãşЮņųЧŎ⅜ũļĮņЊĕŪĳСŷďķ₤ŉО″₣Ţ с̋ĠĕĀО̋ ₤еžĕсЮ◦...″ņ⅜Ŋ ũĳБŌŪ″ở 
şе‗Н ş◦Бư đ аĕ˝ĳЊŁ₤Ŕň ΒĕŉũďĳЊ₤ŉБĮБ₤Њ◦ċЊŪĠďĮŲũřť ĕЊ₣ĕЮŗģŎ ģĕ
е̋‗ĳс▫ĄĕďĠсЮČ◦ŪÐĠсũРĠŌĕ₤Њ◦ċЊņЊĕЁŏĕũ₧Ġ₣ šЊĳĠ₣ šеЁŏЮđųЧŎŢ с̋ е̋΅Н₤ 
ЮŲЧŠ ųФĕ υ₣ ι◦◦УŲ⅜ũļĮĕРŷ е̋΅Н₤ ЯřŲņЊĕŪĳЕņŪĳСŷЮĜйЮ◦ ЯřŲĠ◦Ţť ĕΒĕŉũ 
ďĳЊ Юĕй ŪĳСŷģĕ◦◦УŲ⅜ð ŲсЮŢŎũřťĊņŊĕНŃňаĕŪĮйŬď₧şŪ˝˝ņįОď ŌŪ″ 
ươ...¤ şЮņųЧŎ⅜ũļĮņЊĕ₤НБ₤İſ с̋ýĖ ЮĉĕЕ₣ЮřЧņ е̋Ю‗Чĳаĕķ₤ŉО″₣ ĕЊ₣◦еĕ₣
ďЮĊſЧЁŏĠлйĵŲс₤НşĆũЋĳļĮаĕřеЮ‗ЧũŁũЮũЩ₣˝ ŉБĩ₣Яřũ¤ ...″ņ₤еΖ₣Ю΅ĳНşН₣
ЮŪŁŎаĕ Ю₤ş˝ ŉБ₤ЮŪņşЮŲŠ Ơ៩Ư/ƠƠư/ƯƠỚ ˝ĠĊ.ş şНйаℓĞ◦Б ơƠ ЯŠ˝˝Ţ̨ 
ĂĖ е ƯƠỚ ũĠ₤сŪ О̋ņŪĠЕ˝⅝ĊņŊĕНŃň ģĕ₤еΖ₣▫ ЮčŪ˝ņĄеĕНеĄŪņй˝ ŉБЯĩΔ̋ ЮŲЧ
şĤĠс ďĳЊũУņŌĕũřťĊņŊĕНŃň ĕЊ₣şĤĠсΒĕŉũďĳЊ ЯřŲŪĮйŬď₧şŪ˝˝ņįОď ◦◦УŲ 
⅜ð Ųс...¤ ŌŪ″ ̀៩ аĕŲ˝ šĕŉЊ˝к◦БŪ О̋₣ũмРņ₤ŉБĮБĳНŵŁũŪĮ Ŋ̈́◦‗Ź ΒĕŉũďĳЊ (ЯřŲ
˝ņįОďďļÐ Б) ģĕ е̋‗ĳс▫ ķ₤ŉО″₣ЯřŲ◦еĕ₣ďŪĠĂе₣řŲсĕЕ₣ Ġ₣Į̨ŏ ₤ĕ˝ņŊ

                                                            
24 Smith v. Hughes [1960] 1 WLR 830, see E-Lawresources, http://www.e-lawresources.co.uk/Smith-v-Hughes-
%5B1960%5D.php. 
25 Nick Park, A Broad and Generous Interpretation of Human Rights, available at 
http://www.vox.ie/001/2017/1/30/a-broad-and-generous-interpretation-of-human-rights. Nachova and et al. v. 
Bulgaria, European Court of Human Rights, Application Nos. 43577/98; 43579/98, Judgement of 26 February 2004, 
para. 168. 
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řŲсļĮ₤НşĆũЋĳаĕřеЮ‗ЧũŁũ˝ ŉБ ņЊĕŪĳСŷ◦◦УŲŎ˝ģĕЮΌЧŎ¤ ...ķ₤ŉО″₣ ď 
şЮņųЧŎ⅜ũļĮ ЯĠĠЮĕй ņЊĕΖşŌĕĳаņųďķ₤ŉО″₣Ţ с̋ĠĕĀО̋ ģĕЮΌЧŎ¤26 
Ū₤ЮřЬ₣ýĖ Юĕй ĳНŵŁũŁ₧ŢģĕΒйΖ₣៖  ŷЋĊБ⅜ū₤ŉ◦еЮĕЧĠ˝ ĖО₣ ŁũĠŪ⅜Ŏ 
şĤĠс ЯřŲΒĕНЮŵņ″ņŷЋĊБЮĕй ĵ˝ŏаĕşĤĠс ŪĳСŷģĕĮЊČũ₧˝ ĖО₣ ĠũЋĠ◦Ĉе₣ 
Ū₤О₣ ĕЊ₣ Š ųЕņ⅜ũ″ņĕњŎĊņŊ″ ĕЊ₣ЮŷŎŜ˝ũ‗ч Ū₤ĠĕЕ₣◦Ūņ₣саĕşĤĠс ЮýŲ 
Ġе‗₣аĕşĤĠс ŪĮņĈе₣ЮşĳĜũĠ₤с₤ļå¤27 

 ЮŪłĮБŷЋēĕž₣ЮŲЧ ĳНŵŁũĕЕ₣ĮЊČũ₧ ĕРŷŪ◦Е₤ŉБĵ с̋ĮњĕċņУŎşеĕУĕЮ◦Ьĳ řРşď ůĜĕНŪ˝ņ
аĕşĤĠс (şĤĠсĊņŊĕНŃňďşĤĠс е̋ĮРŲŠ į₤сď₣şĤĠсĈе₣ΐŎ)28 ŁũĠ˝Ū⅜ŎşĤĠсŪĮ Ŋ̈́◦‗Ź  
ĳЕ₣ũЖ₣ņЊĕ″ņ₤◦Њ₤ļĮ¤ ã˝ ĖО₣ЮũЩ₣ŪĮ Ŋ̈́◦‗Ź  şĤĠсŪĳСŷĠ˝Ū⅜Ŏŗл ₣ĳЕ₣ũЖ₣¤ ЮčŪ˝ņņЊĕΖş
ĮŪ₣Б˝ŷЋ⅜ŲļĮΒĕНŷĳŉ ιŪĠŪĮЕĳŉ″ņ₤◦Њ₤ļĮģĕЮΌЧŎå¤29 Ю Ӵ́Ŏ˝ũ‗БņĕĀЊŲ ŪĳСŷĩŉŲс
ŪĠЮŗĄĕчřŲсĄĕ₤₣℮њŎ¤ ã ŷЋņĳЊ₤₣℮њŎ ŪĳСŷģĕďŪĠЮŗĄĕчřŲсĄĕďĠсЮČ◦å¤30 ◦еĜ с̋ 
◦еĕ₣ũǻ₣şĤĠсĮЊЮ₤₤ ĕЊ₣şĤĠс◦РЮĉ (lex specialis v. lex generalis)31 şĤĠсЮ Ч̋ĳņНĕ ĕЊ₣Ю Ч̋ĳ 
ЮŪŁŎ (lex postia)32 ĵ˝ŏ₤еЯř₣ĕРŷŁĳĮſ̋ ЊşĆ (shall)33 ι ΒĕН⅜₤ĕч (should)34 ĵ˝ŏŌĕ řРş
ď(such as) ЯřŲĠİΆ ŀĮБΧĈ΅ũ‗ч¤ ŌŪ″◦БƯ аĕ˝ĳЊŁ₤Ŕň  ₤Њ◦ċЊŪĠďĮŲũřť ĕЊ₣ĕЮŗģŎ 
                                                            
26 ⅜ŲřБŁĳНŵŁũ е̋ĮРŲ ₤е‗НеЮũЩ₣ŪĮ Ŋ̈́◦‗Ź  ⅜ŲřБŁЮŲŠ Ưư៩ şНйаℓĞ◦Б Ự ЯŠ ˝Ŕň  ĂĖ е ƯƠơư¤ 
27 The so called modern approach to statutory interpretation, according to which the words of an Act are be read in 
their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object 
of the Act, and the intention of Parliament, see Rizzo & Rizzo Shoes Ltd. (Re) [1998] 1 SCR 27, at para. 21. 
28 Cambodian Constitutional Council, Decision no. 092/003/2007, supra note 11; 1993 Cambodian Constitution, 
Article 131. 
29 2009 Cambodian Criminal Code, Article 5. 
30 1993 Cambodian Constitution, Article 38, supra note 28. 
31 Ashika Singh, the United States, the Torture Convention, and Lex Specialis: the Quest for A Coherent Approach 
to the CAT in Armed Conflict, 47 (3) Columbia Human Rights Law Review, 2016, p. 141; Alejandro Lorite 
Escorihuela, Humanitarian Law and Human Rights Law: the Politics of Distinction, 19(2) Michigan State Journal of 
International Law, 2011, p.360. 
32 Emily S. Bremer, the Dynamic Last-In-Time Rule, Ind. Int’L & Comp. L. Rev, 2012, p. 31. 
33 LAGRANT Case (Germany v. United States of America), Summary of 27 June 2001 Judgment, pp. 195-196, at 
www.icj-cij.org; 
34 Id. 
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ģĕЯş₣ĕРŷņРŲЮ΅ĳНаĕŁũЮũВ₤ЮΒЧ₣ řРşď Юķ◦ ⅜₤Ĝ ЯĳņЊĕģĕŢ с̋ĠŃĆС Ų ĮЊŁũļĮď
ņУŎЮ΅ĳНЮ◦¤35 Ð‗к˝ŌŊ ĊЊŁũ₤Њ◦ċЊņĕН₤℮Β₣ ðŁũ₤΅ŪĠďďĳЊ ģĕΒйΖ₣▫ĵ˝ŏ řРşď 
(such as)  ďĵ˝ŏŌĕŠ ųЕņ⅜ũ◦РŵŎЮŁŉ ĠņРŲЮ΅ĳНĮЊŁũļĮĩ₣Яřũ¤36 

ŁũĠ˝Ū⅜ŎŠ ųЕņ⅜ũаĕĵ˝ŏЮĮşĕч є̋ŪĳСŷĮЊĕЊĳŏ ĵ˝ŏ˝ ĖО₣şЮĮ̇ņĵ˝ŏ ΧĈ΅ũ‗ч ŁеЮķųЧ₣Š ųБ 
ιЯŷ₣˝ ŉБ ₤Н◦ċЯĳďΖŷНĊ Ζş₤Ōų ĠсņНĕ₤℮ģĕ¤37 υ˝⅜ũşĤĠсŌĕļĮ ŷЋŷĳŉ (living instrument) 
ЯřŲŪĳСŷĠ˝Ū⅜ŎĳŪņСŷ″ņ ⅜□ ĕļĮĠşĆОĠġĕĖ¤ ЮĕйďŪ◦Е₤ŉБ ĩŉФşЮĩŉЧņЮŢŎĳНŵŁũ₤Њ◦ċЊņĕН₤℮
ΒЙũмНĠ ▫₤Њ◦ċЊņĕН₤℮ŌĕŁũŷЋŷĳŉ (dynamic) Ġ˝Ū⅜ŎŌŪ″ ư ЯřŲЯş₣Ήņ¹ĳсΒеЮĮЧĈũН‗
˝ņŊŬĠсĠŃĆС ŲŁũΉņ¹ĳсĠŃąС ĕĄĕ₧ņУŎЮĉĄУĠΒеЮĮЧĈũН‗˝ņŊ¤ ŁũĠ˝Ū⅜ŎЮĕй ЮđųЧŎĳĠ
ĕЕ₣ЮĉŁũĠ˝Ū⅜ŎũĠ₤с Β₣сЮÐų₤▫ŌŪ″ ư (Ήņ¹ĳсΒеЮĮЧĈũН‗˝ņŊ) аĕ₤ĕċЊ₤Ŕň  ₤Њ◦ċЊ
ņĕН₤℮ΒЙũмНĠ ņЊĕģĕЯş₣ΉņĠŃąС ĕ ΧŪ Њ̋řťĄĕЮĉĄУĠΉĕБķњŎ аĕΒеЮĮЧĈũН‗˝ņŊЮ◦¤38 

˝ ĖО₣ŁũĠ˝Ū⅜Ŏ ĳНŵŁũŪĠЮ◦₤Š ųй ģĕĮЊČũ₧ЮŲЧŁũΒĕНŷĳŉ ιŁũĠ˝Ū⅜ŎũĠ₤с
ĳНŵŁũĠũЮ◦₤ĩ₣Яřũ¤ Юĝ˝ ĖО₣Ю₤ş˝ ŉБ₤ЮŪņş ЮŲЧЮũЩ₣˝ ŉБĠĳŜĠњĕЮ₤ĖЧЮŢŎ₤΅ũřťΖЮņũЋ̋  
řŲсŪĠЮ◦₤ Ł₧Ţ ĳНŵŁũ е̋ĮРŲũĠ₤с Ł₧Ţ ģĕĮЊČũ₧ŗл ₣₤НБĄЮŪōĵ с̋ĮњĕċďņУŎ
ĕЕ₣şĤĠс₤ĕċЊ₤Ŕň  ⅜ŲŪ˝ņũĠ₤сĳНŵŁũΒĕŉũďĳЊ ĕЊ₣ũĠ₤сďĳЊ ŪĮņĈе₣υ˝⅜ũЮĩ℮₣ៗЮ◦Ьĳ 
                                                            
35 Article 2:1. Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within 
its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any 
kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, 
birth or other status, see ICCPR, supra note 2. The English will be “such as”non-exhaustive, see prohibited grounds 
of non-discrimination, available at http://www.humanrights.is/en/human-rights-education-project/comparative-
analysis-of-selected-case-law-achpr-iachr-echr-hrc/the-right-to-equality-and-non-discrimination/prohibited-grounds-
of-discrimination. 
36 Article 2(2) lists the prohibited grounds of discrimination as “race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other status”. The inclusion of “other status” indicates that 
this list is not exhaustive and other grounds may be incorporated in this category.  The express grounds and a 
number of implied grounds under “other status” are discussed below, see the Committee on Economic, Social and 
Cultural Rights, E/C.12/GC/20, 10 June 2009, para. 15. 
37 Jacob Scott, Codified Canons and the Common Law of Interpretation, 98(341) the Georgetown Law Journal, 
2010, p. 354. 
38 Soering v. the United Kingdom, No. 14038/88 [1989] ECHR 14 (July 7, 1989), para. 101. 
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ЯřŲďĠсĈ с̋◦Њĕ ďņУŎŁũΉņ¹ĳсЮĈ₤ŪĠΉũĄБŷЋĳ¤ ĳНŵŁũ е̋ĮРŲũĠ₤сŁ₧Ţ ģĕũ˝
Юþ ЧŀĕРŷĕЊĜĖ Łũ◦РЮĉаĕŁũŲĠсЮČŲ ιŁũņЊĕЮŪĠЧЮĈ₤ŪĠΉũĄБŷЋĳ¤ ЯĩΔ̋ ″ņÐ еЮ Ӵ́ŀЮĕй 
ĳНŵŁũģĕ ĳŪņСŷЁŏũŢť ķЊģŲŁ₧Ţ ₤НеŁũēĜĮБ₤΅ũřťΖЮņũЋ̋  ņЊĕЁŏЮŪĠЧЮĈ₤ŪĠΉũ
ĄБŷЋĳЮŲЧĄĕ ЯřŲŁ₧ŢĠŃąС ĕЮĉŷЋŀ Юĝ˝ ĖО₣ŪÐĠс˝ũ‗БĠĳŜĠњĕĈе₣Β₤с ĵ с̋ĮњĕċЮĈ₤
ŪĠΉũĄБŷЋĳ¤39 ĳНŵŁũ ĈņĈũŗл ₣Юĕй ĜеЁŏŌĕŁũĬų ₤сĠŉСũ◦Ōų Ġс ЯřŲũŢť ķЊģŲŁ₧Ţ 
₤НеĕРŷŁũēĜ Н̋еЁŏŌĕЮĈ₤ŪĠΉũĄБŷЋĳ ˝ ĖО₣Яĳ˝ũ‗БČеģşс ĕЊ₣ĮЊЮ₤₤ЯĳĠлНЮ₧‼ й ¤ ŁũĈņ
ĈũřРşЮĕй Ð ЙЮřЧņġБЁŏ₤ņ Ū₤Ġ″ņŠ ųЕņ ⅜ũЯřŲĈņĈũ ˝ ĖО₣₤ĕċЊ₤Ŕň ĠĳŜĠњĕũǻ₣Ł₧Ţ 
ĕЊ₣₤΅ũřťΖЮņũЋ˝ ĄУŎ ĠЮŃą Э₤ Н̋еЁŏŌĕŁũũжЮŵķ₤Њ◦ċЊņĕН₤℮ ĕЊ₣ďĮЊЮ₤₤ Н̋еЁŏŌĕ
ŁũũжЮŵķşĤĠсũĠ₤с Ł₧Ţ ЯřŲŲНĠЮČŲЮĈ₤ŪĠΉũĄБŷЋĳ¤40 ĳНŵŁũŪĮ Ŋ̈́◦‗Ź ΒĕŉũďĳЊ
₤ŪŌĠсΒĳБĳŎРЮΉð ⅜ų ŷВ ˝ ĖО₣Łũ ĮЊČũ₧▫ ЮĳЧ ŁũĠ₣ šе (duress) ďņРŲЮ΅ĳНЁŏũУşĩНĳĮБŁũ
◦◦УŲŠН₤ŪĳСŷŪĮ Ŋ̈́◦‗Ź ˝ ĖО₣Ġ◦ņĕН₤℮¹ř ģĕЮĊſЧŁũΒЮ₣ĳ̨ĕРŷşĤĠсĕЊ₣⅜ŲŪ˝ņũĠ₤сŪĠЮ◦₤
ņУŎşеĕУĕ řРşď₤΅ũřťΖЮņũЋ˝ Ōл ЮΌ₤НБďЮřЧņ¤41 

 
ư. ₤Ю₣ šĠ 

  ďŁũЮđųЧŎĳĠĕЕ₣şЮĜų йŠ ſйžĳаĕşĤĠс ĳНŵŁũďĳЊ ĕЊ₣ΒĕŉũďĳЊ ŌĕΒе₧şĠ˝Ū⅜Ŏ
şĤĠс Ή с̋ŪĠŁĕсŎ˝ĕРŷŷЋĊБ⅜ū₤ŉĠ˝Ū⅜Ŏ◦РŵŎ (ЮýŲĠе‗₣аĕ₤ĕċЊ₤Ŕň  ĕЊ₣şĤĠс)¤ 
ЮşĳĜũĠ₤сΒĖ˝ЮĊſЧşĤĠсΉ с̋ņЊĕŪĳСŷģĕĩŉŲсĳаņų ЮĕйřРşýĖ аĕŠ ųЕņ⅜ũаĕυ˝⅜ũ е̋‗ĳсŪ″аĕŁũ
ЮĊſЧşĤĠс¤ ЮĈйĠБďŗл ₣Юĕй˝ ŉБ υ˝⅜ũĈе₣ЮĜй ĕЊ₣ЮşĳĜ є̋ŪĳСŷģĕĮЊČũ₧ĩ₣Яřũ¤ ĳНŵŁũ
ĮЊČũ₧ĕРŷĵ˝ŏЮĮşĕч˝ ĖО₣ĠũЋĠ◦ ĕЊ₣Ġе‗₣аĕşĤĠс ĮЊĕЊĳŏŌŪ″ďЮŪşЧĕЯřŲĵ с̋Įњĕċ ₤РņġБŌŪ″

                                                            
39 Human Rights Committee, Judge v. Canada, CCPR/C/78/D/829/1998, 13 August 2003; Supreme Court of 
Canada, United States v. Burns, [2001] 1 SCR 283, para. 91.  
40 Supreme Court of Canada, United States v. Burns, [2001] 1 SCR 283, para. 131.  
41 Prosecutor v. Erdemovic´, Case No. IT-96-22-A, Joint Separate Opinion of Judge McDonald and Judge 
Vohrah, ¶¶ 57–58 (Int’l Crim. Trib. for the Former Yugoslavia Oct. 7, 1997), at http://www.icty.org/x/cases/ 
erdemovic/acjug/en/erd-asojmcd971007e.pdf, see as well, Neha Jain, Comparative International Law at the ICTY: 
The General Principles Experiment, 109 Am. J. Int'l L. 486 (2015), available at 
http://scholarship.law.umn.edu/faculty_articles/427. 
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˝ ĖО₣şĤĠсЮĩ℮₣˝ ŉБ˝ ĖО₣ЮşĳĜũ˝ЁŏЮþ ЧŀĕРŷŠ ųЕņ⅜ũĮЊĳΒĮŜŪ Е̋ĳ ņЊĕΒŎНĳŉЊĊņхžų е₣ЮĮ˝şеЮĵйļÐ Б
₧ņУŎ ЯřŲЮĊſЧЁŏĈе₣ΒĖ˝Čŀс ĕЊ₣ĘĖ й₤Н◦ċЯĳ◦◦УŲŎ˝ģĕ¤ 
  

  

  

  


