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Decision on Civil Party Co-Lawyers’ Joint Request for A Ruling on the Standing of
Civil Party Lawyers to Make Submissions on Sentencing and Directions Concerning the
Questioning of the Accused, Experts and Witneses Testifying on Character, ECCC, E72/3
(10 Oct 2009)

Key Issues: Role of Civil Parties, character evidence.

Procedural History: The CP request (E72) was responded to by the Co-Prosecutors
(E72/1) and the Accused's Defence (E72/2). The TC summarized the arguments of the parties.

TC Rationale/Decision: The TC began by noting the evolution of the CP model in the
ECCC IRs, which originated from but is not totally identical to the Cambodian Criminal
Procedure Code. The unique nature of the criminal procedure at the ECCC requires a narrow
interpretation of Civil Party rights. The Chamber acknowledged that there is no separate hearing
for guilt and sentencing. The claim for reparations and the criminal procedure run concurrently.
The primary concern is ensuring a fair and effective trial before the sentence is determined. In
this regard, there is a clear separation of roles between the Prosecutor (who does not focus on
individual reparations) and the Civil Parties, who have the right to claim reparations only after
the accused's guilt is established. The TC agreed with the Defence that the principle of equality
of arms must be considered, which requires that the accused should only have to face the
prosecuting party. Regarding the questioning of witnesses about the accused's character, The TC
first defined "character" as: "The meaning of the word ‘character' includes the personality,
disposition, integrity, and reputation of an individual. Unless there is clear evidence of mental
incapacity that could influence the actions of the Accused or his capacity to form the necessary
criminal intent to be punished for the offence".

None of these elements are relevant to the inquiry into the accused's guilt or innocence.
The questioning of called witnesses or the accused about character is focused only on sentencing,
although some witnesses may speak about issues related to reparations.

Conclusion: The Civil Parties cannot generally question the accused about his character,
nor question witnesses or experts about the character of the accused.
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