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Groups 1 and 2-Civil Parties’ Co-Lawyers’ Joint Request for A Ruling on the
Standing of Civil Party Lawyers to Make Submissions on Sentencing, ECCC, E72 (9 June
2009)

Key Issues: Right to make submissions ( fNTEWT ), relation to sentencing, facts, and

decision.

Facts/Arguments: To secure their right to reparation for damages and ensure effective
participation, Civil Parties (CPs), through their lawyers, requested the Trial Chamber for
permission to submit arguments on sentencing and to question the accused. The lawyers argued
that the Cambodian Criminal Procedure Code and the ECCC Internal Rules (IRs) do not prohibit
this. They contended that questioning the accused and making submissions are part of the Civil
Parties' right to effective participation. They clarified that the request was not to determine the
quantum of the penalty, but to address the consequences of the accused's crime on the Civil
Parties, which is related to and influences the level of the sentence. The lawyers further noted
that participation forms, such as aiding and abetting or Joint Criminal Enterprise (JCE) (indirect
participation), often result in a lighter sentence. The ECCC IRs do not prohibit this, but instead
grant broad and varied rights to CPs, such as the right to make a final statement (Rule 94(1)),
without limiting its scope. In the civil law system, there is no separate hearing on sentencing.
Although judges have broad discretion in managing the hearing, they should not unduly restrict
the rights of CPs. The IRs have been amended multiple times; if there was an intent to prohibit
such submissions, it would have been codified. Some countries, like Switzerland and Spain,
allow the accused to appeal against the sentence. The claim that allowing submissions would
cause delays and affect the equality of arms was deemed unreasonable, as victims have waited
nearly 30 years for justice.

Notes: 1. In the inquisitorial system of civil law, there is no separate hearing between
guilt and sentencing. Note 2: If the law is silent, it means it is permissible.



