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តួនាទីរបស់តុលាការ ក្នុងការការពារសិទ្ធិចម្÷ង 
(សិទ្ធិរួចផុតពីអំេពើទារុណកម្ម) 
ЮŢŎ Ġ‗Ź Њĳ Ō₤ ĠРŬм  ĕЊ₣ Юŵ˝ ĕР Ð ЕņĘБŷ 

១. េសចក្តេីផ្តើម 

 ₤ĕċЊ₤Ŕň ΒĕŉũďĳЊ ď◦РЮĉŪĳСŷģĕşНй΅ĳ□ЮŲžЮŢŎũŢť ķЊģŲ ĕЊ₣ĩŉŲсŁũΒĕНŔň ĳЁŏ
şРŲďļÐ Баĕ₤ĕċЊ₤Ŕň  ЮŢŎ₤ļ¤ ₤ĕċЊ₤Ŕň ₤Њ◦ċЊņĕН₤℮ΒĕŉũďĳЊ ι ⅜□ ĠњĕΒĕŉũďĳЊ ņЊĕΖş 
е̋‗ĳсĕРŷŷЋĊБ⅜ū₤ŉď с̋ŵ с̋ ĕЊ₣ĠŔą ЁŏũřťďļÐ Б ЮŪĠЧŪģ₤сĕРŷŷЋĊБ⅜ū₤ŉЮĜй ЮřЧņġБΒĕНŷĳŉ₤ĕċЊ
₤Ŕň  ˝ ĖО₣Ū₤О˝ЁŏŌĕŪĠ₤Њ◦ċļĮЮĮŀЮŲŀЮ◦¤1 řРşЮĕй ǻΖŪ₤њŎЮĉ″ņĠũЋĠ◦ ĕЊ₣ŎĕŉŁũ
şĤĠс ЯřŲŪĠЮ◦₤ĕБņУŎៗ ģĕŪĠŁĕсŎ˝ ЮřЧņġБΒĕНŷĳŉĕРŷ₤ĕċЊ₤Ŕň  ЯřŲŠ ųФĕďļÐ Б ЮŢŎ₤ŊњŪÐ
şЊĳŉ ĕЊ₣₤ĕŜĠеЮĮŀ″ņŁĳĮſ̋ ЊşĆĈе₣ΐŎЯş₣˝ ĖО₣₤ĕċЊ₤Ŕň Ĉе₣ЮĜй¤  

 ŌĕΧĠ₤ÐðďЮŪşЧĕ ЯřŲģĕŬе₣₤ĀйřŲсŁũΒĕНŷĳŉ₤ĕċЊ₤Ŕň ˝ ĖО₣Ū₤О˝ ЁŏŌĕŪĠ₤Њ◦ċļĮ 
řРşď ŁũΒйΖ₣▫ ₤ĕċЊ₤Ŕň  ĈņĈũЁŏŌĕĕРŷĠ◦ĠġŃňĳŉЊşĤĠсďĳЊ ΒĕНŷĳŉďņНĕ₤Њĕ 
(Implementing Law)¤2 ΧĈ΅ũ‗ч ǻ˝ŏŠњ‗Ź ◦Бơ ŌŪ″ ̉ аĕΒĕН₤Ŕň ŪĠĂе₣ĈũН‗˝ņŊ ĕЊ₣

                                                            
1 Johannes Van Aggelen, the Obligations Imposed by the International Covenants and Other Universal Human 
Rights Treaties, Including the Implementation by Domestic Courts, 2017, para.40, see Ius Gentium. Curitiba, vol. 8, 
n. 2, p. 333-361, jul./dez. 2017. Douglas Donoho, Human Rights Enforcement in the Twenty-First Century, 35 (1) 
Georgia Journal of International and Comparative Law, 2006, p. 12. 
2 ŌŪ″ ̉ аĕ ΒĕН₤Ŕň ŪĠĂе₣ĕЕ₣ΒеЮĮЧĈũН‗˝ņŊ ĠİΆ ŀΒеĮБ ŁũĈņĈũЁŏŌĕşĤĠс ŪĠ₤ЊĕЮĠЧ˝ ĖО₣˝ũ‗Б ņЊĕĈĕсŌĕ 
Ţ с̋ΒеЮĮЧĈũН‗˝ņŊďĠ◦ΧŪ Њ̋řť¤ Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment, 10 December 1984, United Nations, Treaty Series, vol. 1465, p. 85 (ŌŪ″ ̉ аĕΒĕН₤Ŕň ₤ŉБĮБ 
ΒеЮĮЧĈũН‗˝ņŊ ĕЊ₣ŁũŪĠŪĮЕĳŉņ˝ЮŲЧŠ ųФĕ ι ◦‗Ź ˝ņŊЮ◦Ьĳ ЯřŲЮ¹ũЮ½ ΒņĕН₤℮Ċņх ι ĠЮĜ□ ˝ĠĜĀ Ġ ģĕЯş₣▫ ơ. 
ũřťļÐБ ŪĳСŷēĜ▫ ĈũН‗˝ņŊďĠ◦ЮŲŊЧ₤ЮŪŁņşĤĠсŪĮ Ŋ̈́◦‗Ź ũĠ₤сŠ ųФĕ¤ şĤĠсЮĕй ŪĳСŷΒĕНŷĳŉşеЮĵйŁũĠлНĕĠл₣ Łũ
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ŁũŪĠŪĮЕĳŉņ˝ЮŲЧŠ ųФĕ ι ◦‗Ź ˝ņŊυЮ◦Ьĳ ЯřŲЮ¹ũЮ½ ΒņĕН₤℮Ċņх ι ĠЮĜ□ ˝ĠĜĀ Ġ ĂĖ еơ៩៨̉ 
ģĕЯş₣▫៖ ãũřťļÐ Б ŪĳСŷēĜ▫ ĈũН‗˝ņŊďĠ◦ЮŲŊЧ₤ЮŪŁņşĤĠсŪĮ Ŋ̈́◦‗Ź ũĠ₤сŠ ųФĕå¤ ⅜Ŋ ũĳБ
аĕŌŪ″ž₣ЮŲЧ ģĕĕњŎ▫ ΒеЮĮЧĈũН‗˝ņŊ ΖşŪĳСŷģĕČĳс▫ ďĠ◦ΧŪ Њ̋řťģĕ ŲНйŪ″Яĳ
ΒеЮĮЧĈũН‗˝ņŊЮĜй ŪĳСŷģĕĠŃňĳŉЊ˝ ĖО₣şĤĠсďņНĕ₤Њĕ¤ ˝ ĖО₣˝ũ‗БŠ ųй ĳНŵŁũ ΖşΒйΖ₣▫ Š ųФĕņЊ
ĕΖşЮŪĠЧ₤ĕċЊ₤Ŕň ЮĜйģĕЮ◦ ЮŢŎ⅜ũ₤ļ ņЊĕĈĕсЮĊſЧşĤĠс ЮĊſЧЁŏ₤ĕċЊ₤Ŕň  ďЯĩĖ̋ ņУŎаĕ
ŪĠĮњĕċşĤĠсďĳЊ¤3 ΟΌСŷ₤Рņ₤ĕŊĳс▫ ₤ļģĕЮĊſЧşĤĠсĳŪņСŷũУşЮ΅ЧŎ řРşЮĕйĳНŵŁũΖşЮŪĠЧ
₤ĕċЊ₤Ŕň ģĕЮ Ӵ́Ŏ¤ ΒſБ₤еžĕс Ð Й▫ ЮĳЧĳНŵŁũĮЊČũ₧ЮŪĠЧ˝ ĖО₣˝ŪņЊĳ₧ Ю Ӵ́ŎĮЊĳďĩŉŲс
ŪĠ₤Њ◦ċļĮЮĮŀЮŲŀřŲсĠ◦ĠġŀĳŉЊаĕ₤ĕċЊ₤Ŕň ЯřũιЮ◦¤ ˝ ĖО₣ĕњŎЮĕй ĳНŵŁũ Ð Йď⅜□ ĠњĕşН₣
ЮŪŁŎ ˝ ĖО₣ŁũЮĊſЧЁŏŠ ųЕņ⅜ũаĕ₤ĕċЊ₤Ŕň ₤Њ◦ċЊņĕН₤℮ ŪĳСŷģĕΒĕНŷĳŉŗл ₣ĮЊĳŪģ˝ř (Making 

Right into Reality)¤ ŪĠ₤ЊĕЮĠЧņЊĕřРşЮĕйЮ◦ ₤Њ◦ċЊņĕН₤℮ŌĕЯĳЮĝЮŲЧŪ˝Ţ₤ ĕЊ₣ĠĠРũŌĳсũĠ₤с
ņūĕŉБ ι ΒĖ˝Ū⅜ŷŪďŷЯĳĠлНЮ₧‼ й¤ 

 Βĳ□Ġ◦Юĕй ŌĕĠе‗₣ĠİΆ ŀΒеĮБ ŁũŁũĵũ₤Њ◦ċЊď с̋Я₤ŉ₣ ″ņŎĕŉŁũĳНŵŁũũĠ₤с
ŪĠЮ◦₤ņУŎşеĕУĕ ЮŢŎЮĬŉ ĳЮŲЧ₤Њ◦ċЊşņġ₣şеĕУĕ Ư ŌĕЯş₣˝ ĖО₣ũřťĊņŊĕНŃň Ð Й₤Њ◦ċЊũ₤сŬĕŌĕ
ĄБŷЋĳ ĕЊ₣₤Њ◦ċЊ₤Нŷĳ□ЊļĮĠНÐðŲ¤ Βĳ□Ġ◦ЮĕйŌĕ ĠБЯĩĖ̋  ЮŢŎŬĠсĠŃĆС Ų Š ųЕņ⅜ũŌŪ″ĵ с̋Įњĕċ ĕЊ₣
ŁũΒĕНŷĳŉ ũУņĕЕ₣Ū◦Е₤ŉБ ņНĕĕЕ₣ЮĊſЧŁũ₤Ю₣ šĠ ЯřŲďЯĩĖ̋ şН₣ЮŪŁŎ¤ 

 

 

                                                                                                                                                                                                

ŪĠŪĮЕĳŉĈũН‗˝ņŊ ι ΒеЮĮЧŪĠŪĮЕĳŉЮŢŎĄĕ₧ŌĖ с̋ЯřŲČĳсďŁũ₤ņÐеĕЊĳ ι ŁũşРŲũУņŪĠŪĮЕĳŉĈũН‗˝ņŊ¤ Ư. ũřťļÐБ 
ŪĳСŷĩŉĜĀ ЮĈ₤şеЮĵйĠ◦ЮŲŊЧ₤Ĉе₣Юĕйόŏģĕ₤ņŪ₤Ġ ″ņŪĠЮķ◦ĊĞĕсĊĞũаĕĠ◦ЮŲŊЧ₤Ĉе₣ΐŎ)¤ 
3 ЮĕйďĄе΅ũũĠ₤сЮčŪ˝ņŪĠŁĕсŎ˝Ū◦Е₤ŉБ Dualism¤ 
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២. ខ្លឹមǒរ 

 ņНĕĕЕ₣ĠũЋŗŎ ЯĩΔ̋ Юĕй ĕЕ₣ř˝Ū₤₣сĕРŷŠ ųЕņ⅜ũŌŪ″ņУŎşеĕУĕ ₤ŉБĮБŁũΉņ¹ĳсΒеЮĮЧ
ĈũН‗˝ņŊ ĕЊ₣₤Њ◦ċЊ₤Нŷĳ□ЊļĮĠНÐðŲ (Right to Personal Liberty) ŪĮņĈе₣ĠİΆ ŀΒеĮБřе₧ с̋ŁŲ₧
ЯřŲ ďŁũЮČ◦ŪĠŁĕс▫ŌĕŁũĠеĵĕ₤Њ◦ċЊ şРŲ˝ ĖО₣₤ņĳ□ Њ̋şĆũĠ₤сĳНŵŁũ¤ 

Ư.ơ. Ġ◦ĠġŃňĳŉЊĵ с̋Įњĕċ 

 ŌŪ″ ́ аĕ˝ĳЊŁ₤Ŕň ΒĕŉũďĳЊ₤ŉБĮБ ₤Њ◦ċЊĮŲũřť ĕЊ₣₤Њ◦ċЊĕЮŗģŎ ĂĖ еơ៩̀̀ ģĕ
ĠŔň ĳŉЊ▫៖ ãýŊ ĕĄĕ₧ŌĖ с̋ŪĳСŷũ₣ĈũН‗˝ņŊ ιŁũŪĠŪĮЕĳŉ ι◦‗Ź ˝ņŊ ЯřŲЮ¹ũЮ½ ΒņĕН₤℮Ċņх 
ιЮĊſЧЁŏЮ▫˝ĈĠЮΌЧŎ¤ ďĮЊЮ₤₤ Ήņ¹ĳсŎ˝Ąĕ₧ŌĖ с̋ņ˝ЮĊſЧĮЊЮ⅜Ċĕч ž₣ЮŷĄą⅜ū₤ŉ ι
 ŷЋ◦Ŝ⅜ū₤ŉ ЮŢŎýŊ ĕŁũŎŲсŪĮņЮŢŎЮ₤ũВĮБ⅜ņБŠ ųФĕЮΌЧŎå¤ ŌŪ″ ៩ аĕ˝ĳЊŁ₤Ŕň řЯřŲ 
ģĕЯş₣▫ ៖ ãĄĕŪÐĠсũРĠ Ōĕ₤Њ◦ċЊЮ₤ũВļĮ ĕЊ₣₤ĕŉЊ₤НŠĬĀ ŲсŠ ųФĕ¤ ýŊ ĕĄĕ₧ŌĖ с̋ ŪĳСŷČĠсŠ ųФĕ ι
þ НеŠ ųФĕ″ņΒеЮĮЧşЊĳŉģĕЮΌЧŎ¤ ýŊ ĕĄĕ₧ŌĖ с̋ ŪĳСŷř˝΅РĳЮ₤ũВļĮģĕЮΌЧŎ ЮŲЧ̋ ЯŲ₣ЯĳŌĕ 
Ю΅ĳНĩŲ ĕЊ₣Ū₤Ġ″ņĕБĳЊŷЋĊБЯřŲŌĕЯş₣Юĝ˝ ĖО₣şĤĠсå¤4 

Ư.Ư. ₤Њ◦ċЊşņġ₣ 

ŌŪ″ ưƯ ǻ˝ŏŠњ‗Ź ◦Бơ аĕũřťĊņŊĕНŃň˝ņįОď ĂĖ еơ៩៩ư ģĕЯş₣▫៖ ãĄĕŪÐĠсũРĠŌĕ₤Њ◦ċЊ
ũ₤сŬĕŌĕĄБŷЋĳ ŌĕЮ₤ũВļĮ ĕЊ₣Ōĕ₤ĕŉЊ₤НŠĬĀ ŲсŠ ųФĕå ¤ ŌŪ″Юĕй Ū₤ĠĕЕ₣⅜Ŋ ũĳБаĕŌŪ″ ư 
аĕЮ₤ş˝ ŉБŪĠŁ₤ď₤˝Ų₤ŉБĮБ ₤Њ◦ċЊņĕН₤℮ ĂĖ еơ៩̉៨ ũĠ₤сΒ₣ ðŁũ₤΅ŪĠďďĳЊ¤ ₤Њ◦ċЊ ĕЊ₣
Ю₤ũВļĮ ŌĕşеĕУĕЮŪşЧĕ ĕЊ₣ČĳсşРŲ˝ ĖО₣ŪĠЮķ◦ďЮŪşЧĕ řРşďď₤Њ◦ċЊ Н̋Ōũ ι ₤Њ◦ċЊĜũВďЮřЧņ¤ ΒſБ
Юĉď₤Њ◦ċЊşņġ₣ (Fundamental/Basic Rights) ЮĝЯĳ₤□ЊĳЮĝ˝ ĖО₣ļĮņЊĕşĤ₤сŵ₤с ЮŢŎ⅜ũ

                                                            
4 ICCPR, supra note 4 ¤ 
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ǻΖŪ₤њŎЮĉ″ņŁũЯş₣ е̋‗ĳс˝ ĖО₣₤ĕċЊ₤Ŕň ¤5 ЮÐΖşĕЊŗŎģĕ▫ ₤Њ◦ċЊşņġ₣ď₤Њ◦ċЊŢşс
žĳ ЯřŲŌĕЯş₣˝ ĖО₣˝▫Š‗Ź ◦Б Ư аĕŌŪ″ ̉ ũĠ₤с̋ ĳЊŁ₤Ŕň ₤ŉБĮБ₤Њ◦ċЊĮŲũřť ĕЊ₣₤Њ◦ċЊ
ĕЮŗģŎ¤6 ЮÐ є̋ΖşĕЊŗŎģĕ▫ ₤Њ◦ċЊşņġ₣ Ð Йď₤Њ◦ċЊЯřŲŌĕЯş₣˝ ĖО₣ ũřťĊņŊĕНŃň ЯřŲ
ŌĕůĕкĊņŊĕНŃň (Constitutional Status)7 ЮŢŎĘĖ й₤Њ◦ċЊĈе₣ΐŎ˝ ĖО₣˝ũ‗Б Ōĕ◦еĜ₤сĕЕ₣
₤Њ◦ċЊşņġ₣Ĉе₣Юĕй¤ ЮĈйĠБďŗл ₣Юĕй˝ ŉБ ₤Њ◦ċЊЯřŲŌĕЯş₣˝ ĖО₣ũřťĊņŊĕНŃň ņЊĕŪģ˝ř▫ ₤Н◦ċЯĳ
ď₤Њ◦ċЊşņġ₣ ″ņŁũŎŲсЮþ ЧŀũĠ₤сΒĖ˝Ū⅜ŷŪďŷ ι ũřťřа◦Ю◦ЬĳЮΌЧŎ¤  

 ₤Њ◦ċЊũУşĩНĳĮБΒеЮĮЧĈũН‗˝ņŊ ĕЊ₣₤Њ◦ċЊ₤Нŷĳ□ЊļĮĠНÐðŲ Ōĕ◦еĜ с̋◦еĕ₣ýĖ ¤ Łũþ НеŠ ųФĕĠНÐðŲ
ЮŢŎΖℓх е̋ģе₣ ΖşĜеЁŏŌĕΒеЮĮЧĈũН‗˝ņŊ¤ ₤Њ◦ċЊĈе₣ĮБũЮĕй ĮЊĳď₤Њ◦ċЊşņġ₣ ◦◦УŲŎ˝ď◦Р
ЮĉЮŢŎũřť ЮŪŁņЮ΅ĳНĩŲ៖ ◦БņУŎ ₤Њ◦ċЊЮĕй ₤□ЊĳЮĝ˝ ĖО₣ŪĠЮķ◦аĕ₤Њ◦ċЊŢşсžĳ¤ ◦БĮБũ ǻď
ŪĠЮķ◦₤Њ◦ċЊĠНÐðŲ (Individual Rights) ЯřŲŌĕ е̋Ю‗ЧĳņНĕЮÐ ŌĕЯş₣˝ ĖО₣Ю₤ş˝ ŉБŪĠŁ₤ ₤ŉБĮБ
₤Њ◦ċЊņĕН₤℮ũĠ₤сŪĠЮ◦₤ģŬе₣ ĂĖ еớ៨៩¤8 ЮŢŎ⅜ũŷĳŉŌĕďŎРũņ˝Ю Ӵ́Ŏ Ю◦ЧĠŁũΉņ
¹ĳсΒеЮĮЧĈũН‗˝ņŊ ŪĳСŷČĳс▫ ďŷЋēĕ◦еЮĕЬņ◦Ōų ĠсΒĕŉũďĳЊ9 ŌĕůĕкďŷЋēĕŠ į₤сĠеĩНĳ (Perem

ptory Norm/Jus Cogens)¤10 ĳНŵŁũ₤Њ◦ċЊņĕН₤℮ΒНЙũНĠ ģĕČĳс◦Н˝▫ ₤Њ◦ċЊĈе₣ĮБũЮĕй ďĳаņų
                                                            
5 ₤ĕċЊ₤Ŕň ₤Њ◦ċЊΒНЙũмНĠ Ţ с̋şе‗₣ЮĄЧ₣₤Њ◦ċЊşņġ₣ ΖşŪĳСŷģĕЮÐΒйΖ₣▫ ₤Њ◦ċЊĈе₣ЮĜй ď₤Њ◦ċЊşņġ₣,  The Euro

pean Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950, ETS 5¤ 
6 International Covenant on Civil and Political Rights, 16 December 1966, United Nations, Treaty Series, vol. 999, 

p. 171¤ 
7 David Sloss, the Role of Domestic Courts in Treaty Enforcement, A Comparative Study, Israel, 2009, p. 35. 
8 Declaration of the Right of Man and the Citizen, 26 August 1789, available at: 

http://www.refworld.org/docid/3ae6b52410.html [accessed 22 October 2018] 
9 ICTY, Prosecutor v. Anto Furundzija, Trial Chamber, IT-95-17/1-T, 10 December 1998, paras. 144, 154 -156; 

ICTY, Prosecutor v. Dragoljub Kunarac, Trial Chamber, IT-96-23-T & IT-96-23/1-&, 22 February 2001, para. 466.  
10 ŌŪ″ ̣ư аĕΒĕН₤Ŕň ◦БŪ О̋₣Яŷŏĕ₤ŉБĮБ şĤĠс₤ĕċЊ₤Ŕň  ĂĖ еơ៩̀៩៖ ЮĝЮĮŲΒĕНņњĳ₤ĕċЊ₤Ŕň  ₤ĕċЊ₤Ŕň
ĕЕ₣ЮŌþļĮ ŪĠ₤Њĕǻ◦еĜ₤сĕЕ₣ ŷЋēĕŠ į₤сĠеĩНĳаĕşĤĠсΒĕŉũďĳЊ◦РЮĉ¤ ₤ŪŌĠсЮýŲĠе‗₣аĕ₤ĕċЊ₤Ŕň Юĕй 
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şņġ₣аĕ₤₣ ðņΒНЙũмНĠ (Core Value)11 ЯřŲģĕĈŀЮşŀĮБ◦₤℮ĕк ĠНÐðŲĕЊŎņ (Individualism12) 
₤еžĕсď₣₤΅ņРļĮĕЊŎņ (Collectivism)¤ 

Ư.ư. ŁũĠеĵĕ₤Њ◦ċЊ ĕЊ₣ řеЮ₧йŪ⅜Ŏ 

 ЯĩĖ̋ Юĕй ₤РņЮĊſЧŁũĠŔą с̋▫ ņЊĕЯņĕ₤Н◦ċЯĳŪÐĠс₤˝ņŊļĮũĠ₤сĠНÐðŲ ι Ζďń ĊũĈе₣
Β₤с ₤Н◦ċЯĳďŁũĠеĵĕ₤Њ◦ċЊЮ◦¤ ĠНÐðŲŌĖ с̋ďĄĕũ₣ЮŪýй аĕΒеЮĮЧĠųĕсŪĠŢĠсΖŷНĊ ЮĊſЧЁŏýĳс 
ģĳсĠ₣сŪ◦Įŏ ĕЊ₣ ũ₣ũĠУ₤¤ ĄĕЮŲŊЧ₤ ŪĳСŷģĕČĠсŠ ųФĕ þ НеŠ ųФĕ ЮČ◦ŪĠŁĕс ŌĕЮņēŷВĄУŎŁũĵũ 
ĳНŵŁũģĕŷЋĕĖЊş ¯њŎЮ₤ş˝ ŉБЮŢŎĂĠсũ њ̈́₤ ″ņĕБĳЊŷЋĊБşĤĠс Юşŀ⅜ŲŪ˝ņ Ţ с̋ЮĈ₤ Ю Ӵ́Ŏ
Ąĕũ₣ЮŪýй◦◦УŲģĕ₤е‗₣ď с̋Я₤ŉ₣ĮЊĳЯņĕ¤ ˝ ĖО₣˝ũ‗БЮĕй ǻŪýĕсЯĳďŁũĠеĵĕşĤĠсŪĮ Ŋ̈́
◦‗Ź ЯĳĠлНЮ₧‼ й  ǻņЊĕŌĕŁũĠеĵĕ₤Њ◦ċЊņĕН₤℮ļÐ Б₧ņУŎЮ◦¤ ĩĀОŎЮĉŷЋŀ ŪĠ₤ЊĕЮĠЧΖďń Ċũ◦◦У
ŲģĕĠ‗ŉ Е₣Ю΅ЧŎ ņЊĕģĕČĳсŷЋēĕŁũЮŢŎ ΒР₤ĠĜų ŎЮĮŲЮŷŵŎРũ ЮŢŎýŊ ĕņРŲ
Ю΅ĳН₤ņŪ₤Ġ ĠŔΆ Ġеĵĕ₤Њ◦ċЊĕЕ₣Ю Ч̋ĳďũРĠŬ₣¤ řРşýĖ Яřũ ŪĠ₤ЊĕЮĠЧĄĕŪĳСŷЮČ◦ ŪĳСŷģĕČĠс
Š ųФĕЮ Ӵ́Ŏ◦◦УŲũ₣ĈũН‗˝ņŊ ЮŢŎņūĕŉБĕÐũģŲ ĳНŵŁũŷЋĕĖЊş ¯њŎЮ₤ş˝ ŉБ ЮĊſЧŁũŁĳсЮĈ₤ ЮŢŎ
ЯĩĖ̋ ″ņşЮņųЧŎ⅜ũļĮģĕ″ņũŎкΒеЮĮЧĈũН‗˝ņŊ ЯĳņУŎņНŠЮĜй Ю◦ЧĠΖşďŁũĠеĵĕЮŲЧ₤Њ◦ċЊ
◦◦УŲģĕŁũŷЋĕĖЊşťњŎЮ₤ş˝ ŉБЮŢŎŎНĳŉЊĊņх ι ŁũņЊĕŌĕ₤е‗₣ĮБņūĕŉБĠлРŲБ₤ ι ýŊ ĕŁũŢ с̋◦‗Ź
                                                                                                                                                                                                

 ŷЋēĕŠ į₤саĕşĤĠсΒĕŉũďĳЊ◦РЮĉ ďŷЋēĕЯřŲ◦◦УŲ⅜ð Ųс ĕЊ₣◦◦УŲŎ˝ ЮŢŎ₤΅ÐņĕчũřťĈе₣ņРŲ ▫ďŷЋēĕ
ЯřŲņЊĕŪĳСŷģĕĬΔ ˝ŁũЮýũĮ ĕЊ₣ ΖşЯ˝ЯŪĠģĕЮŢŎ  ŷЋēĕаĕşĤĠсΒĕŉũďĳЊ◦РЮĉ ЯřŲŌĕşũЋĳřРşýĖ ЯĳĠлНЮ₧‼ й, 
₤РņЮņЧŲ  Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty Series, vol. 1155, p. 

331¤ Erika de Wet, the Prohibition of Torture as an International Norm of Jus Cogens and Its Implications for 

National and Customary Law, 15 EJIL ( 2004), pp. 97-121. 

11 ₤΅ÐņĕчΒНЙũмНĠ, A Guide to the Implementation of Article 3 of the European Convention on Human 

Rights, Human Rights Handbooks, No. 6, 2002, ◦е.៨¤ In case of claiming for compensation for violations of 

fundamental rights, Hon Mr. Justice Mukul Mudgal, Prisons and Custody: Application of International Human 
Rights Norms by the Supreme Court of India, Developing Human Rights Jurisprudence, Vol. 8, 2001, p.135. 
12 Josiah A.M. Cobbah, African Values and Human Rights Debate: An African Perspective, 9 Human Rights 
Quarterly 309-331, 1987. 
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˝ņŊřŲсņūĕŉБĕÐũģŲ ЯřŲģĕЮĊſЧΒеЮĮЧĈũН‗˝ņŊ ЮĕйΖşďŁũĠеĵĕĕРŷ₤Њ◦ċЊ◦◦УŲģĕřеЮ₧й
Ū⅜ŎŪĠ˝ĠЮŢŎŪĠ₤Њ◦ċļĮ¤ ǻ є̋ĕЕ₣ΖşĠеĵĕĕРŷŌŪ″ž₣ЮŪŁņĩ₣Яřũ¤ 

ŌŪ″ Ư ˝▫Š‗Ź ◦Бư şе‗Нş ˝ аĕ˝ĳЊŁ₤Ŕň ΒĕŉũďĳЊ₤ŉБĮБ ₤Њ◦ċЊĮŲũřť ĕЊ₣₤Њ◦ċЊĕЮŗ
ģŎ Яş₣▫ ũřťļÐ БаĕŁĳЊŁ₤Ŕň Юĕй ₤ĕŜēĜ▫៖ ãĄĕ₧ЯřŲŪĳСŷģĕЮÐũжЮŵķ₤Њ◦ċЊ ĕЊ₣
Ю₤ũВļĮũĠ₤сŠ ųФĕ ЯřŲ◦◦УŲ⅜ð ŲсЮŢŎ˝ĳЊŁ₤Ŕň Юĕй ĄĕЮĜйŌĕ₤Њ◦ċЊЁŏŌĕŁũЮŢйŪ⅜Ŏ
ЮŢŎ₤њ˝ ŉЊ₤Њ◦ċЊ ЮĈйĠБŁũũжЮŵķЮĜйģĕ ŪĠŪĮЕĳŉЮŢŎĄĕЯřŲĠеЮĮŀņНŠĜ◦БŬĄŁũ є̋ЮŢŎå¤ 
 ũВυşе‗Нş Š ŷЋŀģĕēĜ▫៖ ãĄĕ₧ЯřŲĠŉЕ₣ЁŏŌĕŁũЮŢйŪ⅜ŎЯĠĠЮĕй ŪĳСŷŌĕ₤Њ◦ċЊЁŏ 
Ζďń Ċũ Ōĕ₤ņĳ□˝şЊĆž₣ŎНĳŉЊĊņх ž₣ũřťģŲ ι ž₣ĕБĳЊĠŃňĳŉЊ ι Ζďń ĊũŌĕ₤ņĳ□ Њ̋şĆřа◦ 
Ю◦Ьĳ ₤ЮŪņşЁŏŠ ųФĕ ЮŢŎЮŗ₣″ņşĤĠсũĠ₤сũřťЮĜй ĕЊ₣ŪĳСŷĠЮ₣ ˛ЧĳŲ◦ċļĮаĕŁũĠŉЕ₣ЮĉĳНŵ 
Łũĩ₣å¤13 

ŌŪ″Ĉе₣ĮБũž₣ЮŲЧЮĕй ĵ с̋ĮњĕċĕЕ₣ŁũЮĊſЧĠ‗ŉ Е₣ ĕЊ₣ ŁũЮŢйŪ⅜ŎĠ‗ŉ Е₣ЮČ◦ŪĠŁĕс
ЮŲЧŁũĠеĵĕ₤Њ◦ċЊņĕН₤℮ ЮřЧņġБĩŉŲсĕРŷřеЮ₧йŪ⅜ŎЁŏŌĕŪĠ₤Њ◦ċļĮ ĕЊ₣ ΖşΒĕНŷĳŉģĕ 
(Effective and Enforceable Remedy)¤14 ЮĕйŌĕĕњŎ▫ Ąĕũ₣ЮŪýй ĕЕ₣◦◦УŲģĕ₤е‗₣аĕ
ΒеЮĮЧĠеĵĕ₤Њ◦ċЊ Ю Ӵ́Ŏ₤е‗₣Юĕй ŪĳСŷģĕĩŉŲсď с̋Я₤ŉ₣ ĕЊ₣ĮЊĳŪģ˝řЯņĕřŲсĄĕũ₣ЮŪýй¤ 
ĳНŵŁũ₤Њ◦ċЊņĕН₤℮ΒНЙũмНĠ ģĕĕЊŗŎşĤ₤с▫ ŁũŁũĵũ₤Њ◦ċЊЮ₤ũВļĮ ŪĳСŷЯĳď с̋Я₤ŉ₣ ņЊĕЯņĕ 
ЮĝЮŲЧЯĳŪ˝Ţ₤Ю◦ (Protection of Rights Is Not Just Illusory)។15 ǻ є̋Ζşĵ с̋ĮњĕċďņУŎĕЕ₣₤Њ◦ċЊ
◦◦УŲģĕŁũŁĳсЮ₤ş˝ ŉБŪĠ˝ĠЮŢŎŎНĳŉЊĊņх ЯřŲŌĕ₤Ō₤ēĳНĩ℮ еşеĠ₣ďЮŪşЧĕ řРşď ₤ņ

                                                            
13 ICCPR, supra note 4¤.  

14 Id., Article 2(3)(a)-(c)¤   
15 Airey v. Ireland, App. no. 6289/73, judgment of 9 October 1979, para. 24. 
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ļĮũǻ₣ļÐ Б (Equality of Arms)¤16 ŁũŷЋĕĖЊş ¯њŎЮ₤ş˝ ŉБ▫₤Њ◦ċЊŪĠЮķ◦Юĕй ŪĳСŷģĕĠеĵĕ ŪĳСŷĮЊĕЊĳŏ
ĕБĳЊ ŷЋĊБ ιřеЮ‗ЧũŁũаĕ₤е‗НеЮũЩ₣Ĉе₣Ū₤О₣ ĕЊ₣″ņ˝ũ‗БĕБņУŎៗ¤17 

Ư.̉. ŁũŁũĵũ₤Њ◦ċЊ ″ņŎĕŉŁũĳНŵŁũ 

Ư.̉.ơ. ₤ņĳ□̋ ЊşĆ ĕЊ₣ ŁũĠ˝Ū⅜Ŏ (Judicial Creation): ˝ ĖО₣ŁũĮЊČũ₧ĕРŷ ĵ˝ŏĠ‗ŉ Е₣ 
₤Њ◦ċЊņĕН₤℮ Ōĕ₤е‗Уũ₤Уũ▫ЮĳЧĳНŵŁũŪĠЮķ◦ ĕЊ₣˝ŪņЊĳ₧ ЯřŲŌĕ₤ņĳ□ Њ̋şĆ ˝ ĖО₣ŁũĮЊĕЊĳŏ
Ġ‗ŉ Е₣ ₤Њ◦ċЊņĕН₤℮¤ ǻΖŪ₤њŎЮĉ″ņşĤĠс¤ ŪĠЮ◦₤Ł₧Ţ ģĕĠЮ₣ ˛ЧĳĳНŵŁũď с̋ŵ с̋ņУŎ 
◦◦УŲ ЮņЧŲĠ‗ŉ Е₣₤Њ◦ċЊņĕН₤℮ĵ с̋ĮњĕċĕЕ₣ŁũЮũВ₤ЮΒЧ₣¤18 ŪĠЮ◦₤Š ųй ģĕŪĳЕņЯĳĠЮ₣ ˛ЧĳΒ₣ ðŷЋĕĖЊ
ş ¯њŎĠŔΆ ₤Њ◦ċЊņĕН₤℮ ˝ ĖО₣ŪĠĮњĕċĳНŵŁũЯřŲŌĕŪ⅜Ġс¤19 ŪĠЮ◦₤Š ųй ĳНŵŁũ˝ŪņЊĳ₧ є̋Ōĕ
₤ņĳ□ Њ̋şĆĮЊĕЊĳŏĠ‗ŉ Е₣₤Њ◦ċЊņĕН₤℮Яřũ¤ ЮŢŎЯΌ˝ŪĠЮ◦₤ Ο₧Ź  ◦еĕ₣ďĩŉŲс₤ņĳ□ Њ̋şĆřŲсĳНŵ
ŁũďĕсŠ į₤с (High/Appellate Court) ι ĳНŵŁũ е̋ĮРŲЯĳĠлНЮ₧‼ й¤20 

 ₤е‗УũďЮŪşЧĕ ģĕЮČ◦₤УũЮĝşеЮĵйņНŠĳНŵŁũ ▫ЮĳЧ₤Њ◦ċЊ ЯřŲŪĳСŷģĕЮČ◦▫ģĕ
Ġеĵĕ ņЊĕŪĳСŷģĕŢ с̋ĠŃĆС Ų˝ ĖО₣ũřťĊņŊĕНŃň ι şĤĠсĵ с̋ĮњĕċďņНĕ ĠНÐðŲũ₣ŁũĠеĵĕ ΖşЮŲЧ˝
₤Њ◦ċЊЮĜйņ˝₤еΖ₣˝ ĖО₣ЮũЩ₣˝ ŉБũĠ₤сŠ ųФĕģĕιЮ◦?¤ ĳНŵŁũ₤Њ◦ċЊņĕН₤℮◦ſБĠΖū ſ̈́Њ˝ ģĕΒйΖ₣▫ 
ЮĈйĠБ₤Њ◦ċЊĠŉЕ₣Χ◦ċũ‗чņЊĕŌĕЯş₣˝ ĖО₣şĤĠсďĳЊ є̋ļÐ Б˝ ĖО₣ЮũЩ₣˝ ŉБЮĜй Ōĕ₤Њ◦ċЊ˝ ĖО₣ŁũŢ с̋ĵ˝ŏ
Ġ‗ŉ Е₣Χ◦ċũ‗чģĕЯřũ ЮŢŎĠ‗ŉ Е₣ΧŪģŪ₤њŎЮĕй ŌĕЯş₣˝ ĖО₣₤ĕċЊ₤Ŕň  ЯřŲũřťďļÐ Б 
Ю Ӵ́Ŏ₤ĕċЊ₤Ŕň  ďЯĩĖ̋ ņУŎаĕşĤĠсďĳЊ¤ řРşЮĕй ĠНÐðŲЮĜй Ōĕ₤Њ◦ċЊ˝ ĖО₣ŁũŢ с̋ĵ˝ŏĠ‗ŉ Е₣Χ◦ċ
                                                            
16 Stefan Treschsel, Human Rights in Criminal Proceedings, 2006, p.94. 
17 Allan v. the United Kingdom [2002] ECHR 702, para.42, ODIHR, Legal Digest of International Fair Trial Rights, 
Section 6.1.2 (Equality in Presenting one’s Case: The Adversarial Nature of Proceedings), 2012, p.112. 

18 ĳНŵŁũ₤Њ◦ċЊņĕН₤℮ŪĳСŷģĕĠЮ₣̨ЧĳЮΌЧ₣″ņşĤĠс Human Rights Acts, R.S.C., 1985, ЯĩĖ̋  ̉៨(ơ)។ 

19 Human Rights Chamber for Bosnia and Herzegovina, http://www.hrc.ba/ENGLISH/members_new.htm 
20 Anne Bayefsky & Joan Fitzpatrick, International Human Rights Law in United States Courts: A Comparative 
Perspective, 14 Mich. J. Int'lL. 1 (1992). Available at: http://repository.law.umich.edu/mjil/vol14/iss1/1, pp. 83-84. 
In case of claiming for compensation for violations of fundamental rights, Hon Mr. Justice Mukul Mudgal, Prisons 
and Custody, supra note 11, p.137. 
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ũ‗ч ″ņ₤ĕċЊ₤Ŕň  ЯřŲũřťďļÐ Б¤21 Ū₤ЮřЬ₣ýĖ ЮĕйЯřũ ĳНŵŁũΖşŪĠĘņĕЕ₣ĠŔΆ şĤĠс▫ 
ЮĳЧŢ с̋Ёŏũřť ι Ζďń ĊũũĠ₤сũřť◦◦УŲŠН₤ŪĳСŷ˝ ĖО₣ŁũĠеĵĕ₤Њ◦ċЊņĕН₤℮˝ ĖО₣◦Ūņ₣сΒſБ Ю Ӵ́ŎČеģşс
Ю◦ ĠЯĕ□ņĮБŁũ◦◦УŲŠН₤ŪĳСŷ˝ ĖО₣şĤĠсŪĮ Ŋ̈́◦‗Ź  ĕЊ₣ Łũ◦◦УŲŠН₤ŪĳСŷũřťĠġЮŷ‗Б ? 

 ďŁũЮđųЧŎĳĠ ĳНŵŁũ е̋ĮРŲŪĠЮ◦₤Ο₧Ź  ģĕĠ˝Ū⅜ŎЯĠĠаđĖŪĠűЊĳ (Judicial 

Creation) ▫៖ “ЮŎЧ₣ŪĳСŷĠЮ₣ ˛ЧĳĕРŷşĤĠсũĠ₤сЮŎЧ₣ ŪĠ₤ЊĕЮĠЧũ˝Юþ Чŀ▫ ŌĕļĮČеģşс˝ ĖО₣Łũ
ĠЮ₣ ˛ЧĳĕРŷЮýŲŁũ‗ч◦◦УŲŠН₤ŪĳСŷℓŊБ (New Principle of Liability) ЮřЧņġБЮŢйŪ⅜Ŏ⅜□ ĕļĮ
ņЊĕĊņŊ″ ЯřŲģĕЮ Ч̋ĳЮ Ӵ́Ŏ ι ЯřŲĕЕ₣◦еĕ₣ďЮ Ч̋ĳŌĕĜЮĮŲΒĜÐĳ”¤22 ǻďŁũ◦◦УŲŠН₤
ŪĳСŷ˝ ĖО₣ŷЋ₤њŎşĤĠс⅜ēũ‗к (Public Law) ι˝ ĖО₣ŷЋ₤њŎũřťģŲ ЯřŲΖďń Ċũ ι ũřť ģĕЮĊſЧ
₤˝ņŊļĮ ĠлйĵŲсřŲс₤Њ◦ċЊЮ₤ũВļĮĠНÐðŲ ЯřŲŪĳСŷ◦◦УŲŠН₤ЮŢŎŁũĩŉŲсď₤е‗₣Įŏ₤ĕ˝ņŊ
¤ ǻΖşď◦Ūņ₣с◦◦УŲŠН₤ŪĳСŷĳЕ₣ũЖ₣ (Strict Liability)ĩ₣Яřũ¤23  

Ư.̉.Ư. ₤Њ◦ċЊşņġ₣ ĕЊ₣ŁũΒĕŉŬÐņ៖ ĳНŵŁũĕЕ₣ΒĕŉŬÐņĕчşеЮĵйŁũĠеĵĕ₤Њ◦ċЊЮ₤ũВļĮ
şņġ₣ĊĞĕсĊĞũ¤ ΧĈ΅ũ‗ч˝ũ‗Б˝ ĖО₣ŪĠЮ◦₤Š ųй ЮĝЮĮŲЯřŲņūĕŉБĕÐũģŲŎНĳŉЊĊņх ģĕþ Не¹е₣ĠН
ÐðŲŠН₤şĤĠс˝ ĖО₣ũŎкЮĮŲŎРũ Ю Ӵ́ŎЮĊſЧĈũН‗˝ņŊĊĞĕсĊĞũ ĳНŵŁũģĕũ˝Юþ Чŀ▫ ₤˝ņŊļĮЮĜй 
ǻďŁũĠеĵĕĊĞĕсĊĞũ¤ ĳНŵŁũģĕĳŪņСŷЁŏ ņūĕŉБĕÐũģŲЮĜй ◦◦УŲŠН₤ŪĳСŷ₤₣ĕРŷ₤е‗₣
Įŏ₤ĕ˝ņŊřŲсĄĕũ₣ЮŪýйаĕŁũĠеĵĕ₤Њ◦ċЊЮĜй¤  

[...]ņūĕŉБĕÐũģŲĠеĵĕşĤĠс ˝ ĖО₣ΒеΌО₣ЮĮŲŪĠĳЊĠĳŉЊŁũŁũİũ ũĠ₤сŠ ųФĕ...ũřťģĕ 
Š˝žĕĠеЮĮŀŁĳĮſ̋ ЊşĆŠ ųФĕ˝ ĖО₣ŁũĠЮŪ₣Эĕ ĕЊ₣ Ġ‗ŉО йĠ₧ŉ ŲņūĕŉБĕÐũģŲ ₤ŉБĮБ 

                                                            
21 Constitutional Court of Uganda, Karugaba v. Attorney General, 05 February 2009, ILDC 1284 (UG 2009), 
Holding para. 6.  
22 Union Carbide Corporation and Others v. Union of India and Others, cited in Hon Mr. Justice Mukul Mudgal, 
Prisons and Custody, supra note 11, p. 141. 
23 Nilabati Beherav Stateof Orissa, [1993] 2 SCR 581.  
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 ŷЋĊБ⅜ū₤ŉŁũİũĠлРŲБ₤ņŪ₤Ġ ĕЊ₣◦◦УŲŎ˝ģĕ...řРşЮĕй ǻďŁũ₤ņŪ₤Ġ 
ЯřŲũřťŪĳСŷ◦◦УŲŠН₤ŪĳСŷşеЮĵйΒеЮĮЧĠеĵĕũĠ₤сņūĕŉБĕÐũģŲ...¤24  

˝ ĖО₣˝ũ‗БŠ ųй ĳНŵŁũģĕЮşŀЮ₤ş˝ ŉБ₤ЮŪņş Ёŏũřť₤₣ŲНŎřŲсĄĕũ₣ЮŪýй аĕΒеЮĮЧ 
ũĠ₤сΖďń ĊũũĠ₤сŠ ųФĕ ď⅜□ ĠњĕũĠ₤сŠ ųФĕ ЮŢŎ⅜ũ е̋΅Н₤аĕŁũņЊĕģĕЮŪĄЧ₤ЮũВ₤ņūĕŉБņЊĕ
ģĕŲΔ ι ŁũņЊĕģĕĠ‗ŉО йĠ₧ŉ ŲЯ‗ĜеņūĕŉБЁŏЮýũĮşĤĠсģĕŲΔ¤25 ũřť є̋Ōĕ₤Њ◦ċЊĈņĈũĕРŷ
Ūģ с̋₤е‗₣ĮБņūĕŉБĈе₣ЮĜйņ˝ŷЋŀģĕЯřũ¤26 ņРŲЮ΅ĳНаĕŁũ◦◦УŲŠН₤ŪĳСŷ є̋ЮŢŎ⅜ũũřť ι 
Ζďń Ċũ ņЊĕģĕŎ˝şЊĳŉ◦Н˝Ţ с̋ĠĮ̇ũŁũĠеĵĕ₤Њ◦ċЊ (Lack of Due Diligence)27¤ ĄУŲŁŲ ₤е‗₣ 
Ζşď₤е‗₣ņĕН₤℮Ċņх (Exemplary Compensation) ЯřŲďşеĕУĕ◦Е˝Ūģ с̋₤ũНĠĩŉŲсřŲсĄĕũ₣
ЮŪýй¤28 

 ŁũĄУ₤ĄНŲ ŁũŠРşžĳ (Reparation)  ЮŢŎ⅜ũŁũĠеĵĕ₤Њ◦ċЊ ΖşďŁũŪýĕсЯĳŪĠŁ₤ 

▫ Ζďń ĊũģĕĠеĵĕ₤Њ◦ċЊ (Declaratory Judgment)29 ι ▫Ġ◦ĠġŃňĳŉЊаĕşĤĠсďĳЊ ņЊĕŪ₤ĠĕЕ₣
₤ĕċЊ₤Ŕň ₤Њ◦ċЊņĕН₤℮ (Declaration of Incompatibility) ЮřЧņġБЁŏ₤ļЮĊſЧŷЋЮ⅜Ċĕ˝ņŊşĤĠс 

                                                            
24 National Court of Justice of Papua New Guinea, Lamon v. Bumai, [2010] PGNC 21, 12 March 2010, printed in 4 

Pacific Human Rights Law Digest, 2013, p.1. 
25 Id., p.3. 
26 Ū˝ņũřťĠġЮŷ‗Б˝ņįОďĂĖ е ƯƠơơ ŌŪ″ ́̉៩ (ř˝Ū₤₣сĈе₣Ū₤О₣˝ ĖО₣ЮŲŠЮŗ₣◦Б ử ž₣ЮŪŁņ)¤ 
27 The Obligation to act with the necessary due diligence to protect individual rights from human rights violations 
committed by private actors, see IACHR, Simone André Diniz v. Brazil. Case No. 12.001. Merits. Report No. 66/06, 
October 21, 2006, para. 101; IACHR, Jessica Lenahan (Gonzáles) et al. v. United States. Case No. 12.626. Merits. 
Report No. 80/11, July 21, 2011; para. 130Osman ECHR 
28 Aggravated damages in contrast to exemplary damages are compensatory in nature, being awarded for injury to 
the plaintiff s feelings caused by insult, humiliation and the like Exemplary damages on the other hand, go beyond 
compensation and are awarded as punishment to the guilty to deter from any such proceeding for the future and as 
a proof of the detestation of the jury to the action itself, see Lamb v Cotogno (1987) 164 CIR 1 at 8. 
29 Golder v. UK [Plenary] App No 4451/70 Judgment from 21.02.1975 §46; see as well, Ivan Dimitrijevic, 
Remedies for Human Rights Violations in Jurisprudence of the European Court of Human Rights and Their 
Execution by Member States, Thesis, 2017, p. 13.   
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ĈĕсЮĮŲЮŷŵ ЁŏŪ₤ĠĕЕ₣₤ĕċЊ₤Ŕň ¤30 ďşН₣ЮŪŁŎ ǻΖşďŁũĠĕ□ŎЮĈ₤ ďℓĖСũĕЕ₣Łũ
Ġеĵĕ₤Њ◦ċЊũĠ₤сĠНÐðŲ¤ 

 

ã˝ ĖО₣˝ũ‗Б ЯřŲĄĕďĠсЮČ◦ŪĳСŷģĕũ˝Юþ Чŀ▫ ŌĕĮЊũН◦ċļĮ Β₣ ðĄеĕНеĄŪņй ŎŲс 
Юþ Чŀ▫ ĄĕďĠсЮČ◦Ōĕ₤Њ◦ċЊ◦◦УŲģĕĕРŷŁũ◦РĈĳсЯřŲ Β₣ ðĄеĕНеĄŪņйĕЕ₣ŪĳСŷ 
Ŏ˝ņ˝₤ЮŪņşЮĝřе₧ с̋ŁŲ ₤ЮŪņşΒеĮБЮĈ₤ ũŎкЮĮŲЯřŲýĳс ďĠсþ Не 
¹е₣ ЮŢŎŠН₤şĤĠсЮĝĳНŵŁũЮŗē ĮБаℓĞ◦Б ơƠ ЯŠ Χ₤ļ ĂĖ е ơ៩៩៩ 
ĕЊ₣аℓĞ◦Б ưƠ ЯŠ ˝˝Ţ̨ ĂĖ е ƯƠỚ¤ 31 

 

Ζďń Ċũũřť ιΒĖ˝₤Њ˝⅝Ū⅜ŷŪďŷŠ ųй ģĕĄеĈ₤сĕЕ₣ŁũŢ с̋Ёŏũřť◦◦УŲŠН₤ŪĳСŷşеЮĵйΒеЮĮЧ
Ġеĵĕ₤Њ◦ċЊşņġ₣¤ ″е₣ĮБĠНŬ‗ ũřťĕЕ₣ņЊĕ◦◦УŲŠН₤ŪĳСŷЮŪł Њ̋şĆ₤ĕŜşеЮĵй◦Ю₣ſЧŠН₤đ ð₣ЮŲЧŪĠď
ĮŲũřťЮ◦¤ ũřťŌĕΒķњŎυ˝₤Њ◦ċЊŢşсžĳ (Absolute Immunity) ũУşĮБĠ‗ŉ Е₣ĈņĈũ₤е‗₣₤НБŷЋŲ 
ĮБЮŪĵйŁũĠеĵĕ₤Њ◦ċЊ₤□ЊĳЮĝ˝ ĖО₣ŷЋ₤њŎşĤĠсυ˝Ąĕ¤32  

Ư.̉.ư. е̋‗ĳс₤еýŲс៖ ũřťģĕşе₧ŎĊĕēĕņĕН₤℮ ℓŷЋŁ ЮřЧņġБĩŉŲс₤ČĆ ĠњĕřŲс₤ĕċЊ
₤Ŕň ₤Њ◦ċЊņĕН₤℮ЮŢŎ₤ŊњŪÐşЊĳŉ¤ ЮŪłĮБĠе‗₣ēĜ₤Њ◦ċЊŪĠďĮŲũřť ũřťŪĠŁ₤ŪģĠсΒĕŉũďĳЊ
▫Š ųФĕ ď₤ŌĄЊ˝₤ĕċЊ₤Ŕň  ĕЊ₣₤ĕŜЮýũĮ″ņ¤ ˝ ĖО₣˝ũ‗БŠ ųй ũřťņЊĕģĕŬŬе₣ņЊĕЁŏĠеĵĕ₤Њ◦ċЊ 
ЯℓņĈе₣Ζďń ĊũũĠ₤сŠ ųФĕģĕĠеĵĕ₤Њ◦ċЊĠНÐðŲşņġ₣ Яş₣˝ ĖО₣ũřťĊņŊĕНŃňЮŢŎĬĀ ŲсЯℓņЮ◦Ьĳ¤ 

                                                            
30 Declarations of Incompatibility under the Human Rights Act 1998, see Table compiled on the basis of the  
Ministry of Justice report Responding to Human Rights Judgments: Report to the Joint Committee on Human Rights 
on the Government response to human rights judgments 2011-12, September 2012 available at 
http://www.justice.gov.uk/downloads/publications/policy/moj/responding-human-rightsjudgments. 
pdf <Accessed 30 April 2013>. 
31 Trial Chamber of ECCC, Decision on Request for Release (public), E39/5, 15 June 2009, para.36. 
32 Nilabati Beherav Stateof Orissa, [1993] 2 SCR 598-600. 
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ũřťģĕЮĊſЧşĤĠсďĳЊ ₤ũЮ₤ũĠŃĆС ŲĕРŷ₤Њ◦ċЊņУŎşеĕУĕşРŲ ЯĳņЊĕģĕĈе₣Β₤сЮ◦¤ Юĕйď
ЮũЩ₣ĮЊĳ◦РЮĉ ЯřŲЮĄЬ₤ņЊĕũУş₤ŪŌĠсŪÐĠсũřťĈе₣Β₤с¤ ˝ ĖО₣ĕњŎЮĕй ŁũΒйΖ₣▫ ₤Њ◦ċЊ₧
ņУŎņЊĕģĕĕЊŗŎ˝ ĖО₣şĤĠсďĳЊ Ю Ӵ́ŎņЊĕΒĕНŔň ĳЁŏĠНÐðŲŪģŪ₤њŎ₤Њ◦ċЊĈе₣ЮĜй ǻĕЕ₣ņЊĕ
₤ņЮ΅ĳНĩŲĈŲсЯĳЮ⅜й¤ ǻĕЕ₣ņЊĕŪ₤ĠĕЕ₣ŌŪ″ Ừ ЯřŲĈņĈũЁŏΒĕНŷĳŉ₤ĕċЊ₤Ŕň ЮŢŎ
₤Н◦ċşЊĳŉ¤33 

ŁũΒйΖ₣▫ ũřť ι Ζďń ĊũũĠ₤сŠ ųФĕ ŌĕΒķњŎυ˝₤Њ◦ċЊũУşĮБŁũĈņĈũ₤е‗₣₤НБŷЋŲ 
ЯŲ₣ŌĕņРŲŢť ĕũЖ₣Ōе Ю◦ЬĳЮ Ӵ́Ŏ¤ ЮĠЧЮĈйĠБďņЊĕŌĕşĤĠсЯş₣şĤ₤с▫ ũřťŪĳСŷ₤₣₤е‗₣
řŲсĄĕũ₣ЮŪýйаĕΒеЮĮЧĠеĵĕ₤Њ◦ċЊЮŢŎΖďń ĊũũĠ₤сŠ ųФĕ ЯĳŌĕŌŪ″şĤĠсďЮŪşЧĕЯş₣ЮŢŎ
ŪĠЮŗŲ ˝ ĖО₣Łũ◦◦УŲŠН₤ŪĳСŷЮŪł Њ̋şĆ₤ĕŜ34 ˝ ĖО₣ũřťĊņŊĕНŃň¤35 ⅜ŲŪ˝ņΒĕŉũďĳЊ ι ďĳЊ є̋
ģĕĠŔą с̋ĠŔΆ ЮĕйЯřũ řРşģĕĠİΆ ŀž₣ЮŲЧ¤ 

ǻďŁũ◦◦УŲŠН₤ŪĳСŷņУŎ şеЮĵйŁũũжЮŵķ₤Њ◦ċЊşņġ₣ ЯřŲŌĕЯş₣˝ ĖО₣ũřťĊņŊĕНŃň ď
şĤĠс е̋ĮРŲ ЯřŲĈе₣Β₤сýĖ ΒйΖ₣▫ŢşсžĳŪĳСŷЯĳēĜ ĕЊ₣ЮýũĮ (Constitutionalism)¤ Łũ
◦◦УŲŠН₤ŪĳСŷŪĠЮķ◦Юĕй ŠН₤ĮБŁũ◦◦УŲŠН₤ŪĳСŷŪĮ Ŋ̈́◦‗Ź  ĕЊ₣ũřťĠġЮŷ‗Б ЯřŲĠ₣Ю̨ŢŎΒеЮĮЧ

                                                            
33 Vienna Convention on the Law of Treaties, supra note 10¤ 
34 Ū˝ņũřťĠġЮŷ‗Б˝ņįОďĂĖ е ƯƠơơ ŌŪ″ ́̉៩៖ ơ. ЮĠЧņūĕŉБŬĄŁũЯřŲ◦◦УŲŁũΒĕНŷĳŉΒе₧ş⅜ēũ‗кũĠ₤сũřť 
ι⅜□ Ġњĕ⅜ēũ‗к ģĕĠ₣Ł̨ũŠРşžĳřŲсΒĖ˝řа◦ЮŢŎŠН₤şĤĠс ЮŢŎ ё́̋ Н₤ЮşĳĜ ιЮŢŎ е̋ Н̈́₤ΒЮşĳĜ 
˝ ĖО₣ŁũΒĕНŷĳŉļũ Њ̋şĆũĠ₤сŠ ųФĕЮĜй ũřť ι⅜□ Ġњĕ⅜ēũ‗к ŪĳСŷ◦◦УŲŠН₤ŪĳСŷ˝ ĖО₣Łũ₤₣ŁũŠРşžĳЮĜй¤ Ư. ˝ ĖО₣
˝ũ‗БЯřŲģĕ е̋‗ĳсЮĝ˝ ĖО₣˝▫Š‗Ź ◦Бơ ž₣ЮŲЧЮĕй ЮĠЧ˝ŪņЊĳаĕŁũĠеĵĕ ˝ũ‗Б Њ̋şĆũĠ₤сņūĕŉБŬĄŁũ ˝ ĖО₣ŁũЮĄЬ₤
ǻ₣ĕРŷŲ◦ċĩŲ ŌĕļĮĊĞĕсĊĞũ ũřť ι⅜□ Ġњĕ⅜ēũ‗к ΖşĈņĈũ₤е‗₣ĮБņūĕŉБŬĄŁũЮĜйģĕ¤ 
35 ŌŪ″ư៩ аĕĊņŊĕНŃň˝ņįОďĂĖ е ơ៩៩ư ៖ ŪĠďĮŲũřťŌĕ₤Њ◦ċЊĠŉЕ₣ĠũЋΉũ ĠŉЕ₣ĳǻм  ιĠŉЕ₣Ĉũ₤е‗₣ĄУ₤ĄНŲ
ŁũŠРşžĳ ЯřŲĠ₧ŉ Ųņ˝ĮБΒеЮĮЧŠН₤şĤĠсũĠ₤сΒ₣ ðŁũũřťũĠ₤с₤₣ ðņ ĕЊ₣ũĠ₤сĠНÐðŲЊ˝аĕΒ₣ ðŁũĈе₣ЮĜй¤ Łũ
ЮŢйŪ⅜ŎĠ‗ŉ Е₣ĳǻм  ĕЊ₣₤е‗₣ĄУ₤ĄНŲŁũŠРşžĳď₤ņĳ□ Њ̋şĆũĠ₤сĳНŵŁũ¤ 



12 

 

ŪĮ Ŋ̈́◦‗Ź  ЯřŲũжЮŵķşĤĠсŪĮ Ŋ̈́◦‗Ź ¤ ǻďŁũ◦◦УŲŠН₤ŪĳСŷĠеЮĮŀĠЯĕ□ņ˝ ĖО₣˝ũ‗БĠеĵĕ₤Њ◦ċЊ
Яş₣˝ ĖО₣şĤĠсũřťĊņŊĕНŃň ιĠеĵĕşĤĠсĊņŊĕНŃňĩ₣Яřũ¤ 

ŁũŢ с̋Łũ◦◦УŲŠН₤ŪĳСŷЮĕй Ð ЙЮřЧņġБŁũĵũĊņŊĕНŃň ЮřЧņġБЁŏŁũ◦◦УŲŠН₤ŪĳСŷĈе₣Β₤с 
ŌĕŲ˝ š‗кЮĮŀЮŲŀ ЮĊſЧЁŏņūĕŉБŬ₣ČŲ ĕЕ₣ņЊĕĠеĵĕ₤Њ◦ċЊĠНÐðŲ ĜеЁŏŌĕŎНĳŉЊĊņх₤₣ ðņ¤ ũřť 
ĕЕ₣ņЊĕžĳЮ◦¤ ЮĈйĠБď˝ ĖО₣˝ũ‗БŠ ųй ũřťЮşŀŲНŎ₤₣₤е‗₣ ũřťΖşĈņĈũĮБņūĕŉБĠеĵĕЮĜй
 ŷЋŀģĕ¤36 Łũ‗чЯřŲĳНŵŁũŢ с̋Łũ◦◦УŲŠН₤ŪĳСŷЮŲЧũřť ĕЕ₣ĄУŎЁŏņūĕŉБŠЊĳŠеΒĕНŷĳŉ  ĕЊ₣ЮýũĮ
″ņşĤĠс ďÐŪņСřŲсŪĠďĮŲũřť Ю Ӵ́Ŏ є̋ĜеЁŏũřťŪĳСŷĠ‗ŉО йĠ₧ŉ Ų ĕЊ₣ЮŪĄЧ₤ЮũВ₤ņūĕŉБЮŢŎ
ŪĠŎњĳĖŪĠЯŎ₣ ◦◦УŲģĕņūĕŉБŌĕÐ Н‗Ċņх Ōĕ₤ņĳ□ļĮ¤ ŪĠ₤ЊĕЮĠЧņЊĕřРşЮĕйЮ◦ ũřťĕЕ₣žĳ
ℓŷЋŁďĳЊ ďņУŎĕЕ₣Юĕй ĕЕ₣ΖĠсЮΖĕ Њ̋ĳŉЊŎ₤ ЮŢŎ⅜ũņūĕŉБņУŎşеĕУĕ₧ņУŎ ЯřŲĠеĵĕ
Βе₧ş ιũжЮŵķ₤Њ◦ċЊŪĠďĮŲũřť¤ 

ĳНŵŁũ₤ЮŪņşŢ с̋Łũ◦◦УŲŠН₤ŪĳСŷЮŲЧũřť ιΖďń ĊũũĠ₤сũřťŗл ₣Юĕй ЮĊſЧЮΌЧ₣˝ ĖО₣Яřĕ
₤ņĳ□ Њ̋şĆ ˝ ĖО₣Ū˝ĠŠ‗Ź şĤĠс şРŲũУņēĜŁũЮýũĮ₤ĕċЊ₤Ŕň ₤Њ◦ċЊņĕН₤℮ ЯřŲũřťďļÐ Б ĕЊ₣ЮŲЧ˝
˝ņį₤сŁũŁũĵũ ЮýũĮ ĕЊ₣ĩŉŲсĳаņųřŲсşĤĠсũřťĊņŊĕНŃň ЯřŲďşĤĠс е̋ĮРŲ¤ ǻ є̋ģĕΒĕНЮŵņ
ĩ₣Яřũ řŲсЮýŲŁũ‗чΒĮŜŪ Е̋ĳŏļĮ υ˝ŬĄļĮ ĕЊ₣ Њ̋ĳŜĕНļĮũĠ₤сΒ₣ ðĳНŵŁũ ЯřŲď
Βе₧şυ˝ŬĄŏņУŎĩ₣Яřũ¤  

៣. សេងខប 

 Š ųЕņ⅜ũž₣ЮŲЧ ģĕĠİΆ ŀ▫ Β₣ ðĳНŵŁũ ЯřŲď⅜□ Ġњĕυ˝ŬĄŏņУŎаĕũřť ЯřŲŌĕ
ĳУĜ◦Б ˝ ĖО₣ŁũЮýũĮŁĳĮſ̋ ЊşĆ˝ ĖО₣₤ĕċЊ₤Ŕň  ЯřŲũřťďļÐ Б¤ ĳНŵŁũ ģĕЮřЧũĳУĜ◦Бşņġ₣ ĕЊ₣şН₣
ЮŪŁŎ ˝ ĖО₣ŁũēĜŁũЮýũĮĕРŷ₤Њ◦ċЊņĕН₤℮¤ ŌĕĕЊĜĖ Łũ ЯřŲĳНŵŁũ ģĕŢ с̋Ёŏũřť◦◦УŲŠН₤

                                                            
36 ŌŪ″ ́̉៩ аĕŪ˝ņũřťĠġЮŷ‗Б˝ņįОď, ЮŲŠ Юŗ₣◦Бự ž₣ЮŲЧ¤ 



13 

 

ŪĳСŷ ″ņũŎкŁũ₤ЮŪņşЁŏΖďń Ċũ ĩŉŲс₤е‗₣řŲсĄĕũ₣ЮŪýй şеЮĵйŁũĠеĵĕ₤Њ◦ċЊņĕН₤℮ ďĮЊ
Ю₤₤ ₤Њ◦ċЊşņġ₣řРşď ₤Њ◦ċЊũУşĩНĳĮБΒеЮĮЧĈũН‗˝ņŊďЮřЧņ¤ ǻďŪĠЮķ◦аĕŁũ◦◦УŲŠН₤ŪĳСŷЮĩ℮₣ 
ĮБŁũ◦◦УŲŠН₤ŪĳСŷŪĮ Ŋ̈́◦‗Ź  ι ЮŪł Њ̋şĆ₤ĕŜ Ю Ӵ́ŎЯřŲČеģşс ЮřЧņġБ ЮĊſЧЁŏΖďń Ċũ ЯřŲŪĳСŷ
ģĕЯĳ₣″е₣ ďΒĖ˝ĩŉŲсЮ₤ǻ˝ņŊĄРĕŪĠďĮŲũřť ņЊĕŪĳСŷĠеĵĕ₤Њ◦ċЊũĠ₤сŌĆ ₤сΒе₧ş¤ 

 


