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ក្រមិតភស្តǂុង និង បនទុកៃនភស្តǂុង កនងុេរឿង្រពហមទណ្ឌ  
ЮŢŎĠ‗Ź Њĳ Ō₤ ĠРŬм  ĕЊ₣ Юŵ˝ ũŢť  ĮЊ₤Њřť 

 

១. េសចក្តីេផ្តើម 

 ˝ ĖО₣ŁũŷЋĕЊş ¯њŎЮ₤ş˝ ŉБ₧ņУŎ ЮčŪ˝ņ₤ЮŪņşŢ с̋ĮĕċĜýũ ЯĩΔ̋ ЮŲЧ ķ₤ŉО″₣¤ ķ₤ŉО″₣ 
ŌĕЮŪşЧĕŪĠЮķ◦ Ōĕ˝ŪņЊĳ ĕЊ₣ĠĕĀО̋ аĕķ₤ŉО″₣ ЯřŲЮņēŷВ ЮčŪ˝ņ ŪĳСŷřЕ₣ ĕЊ₣ΒĕНŷĳŉ″ņ 
ЮřЧņġБЁŏЮ₤ş˝ ŉБ₤ЮŪņşŠ ųФĕ ₤ņŪ₤Ġ ĕЊ₣ŪĠ˝ĠЮŢŎŎНĳŉЊĊņх¤ ЯĩΔ̋ ″ņķ₤ŉО″₣ ЮčŪ˝ņΖş
Ţ с̋ЮĈ₤ ĮĕċĜýũĊĞĕс ιŪ⅜Ų¤ ǻĕЕ₣ņЊĕďĠŔΆ ĊĞĕсĊĞũЮ◦ ŪĠ₤ЊĕЮĠЧ ΒĖ˝ŪĠŪĮЕĳŉĮЊĳďģĕ
ŪĠŪĮЕĳŉ¤ ĩĀОŎЮĉŷЋŀ ǻĕЕ₣ŌĕЮŪýй ĕЊ₣ΉĕБķњŎžų е₣ ŪĠ₤ЊĕЮĠЧ ŁĳсЮĈ₤ΒĖ̋ ņЊĕŪĠŪĮЕĳŉ
Ġ◦ΧŪ Њ̋řťŠН₤ Ţ с̋ĮĕċĜýũ ЮŢŎ⅜ũķ₤ŉО″₣ŠН₤¤ ₤Њ◦ċЊĠНÐðŲŪĳСŷģĕũжЮŵķ ŪĠЮŗĄĕчũĠ₤с
ĮУ˝ЮÐ ŪĳСŷģĕģĳсĠ₣с¤ ũřťĕЕ₣₤₣Ąе₣ЙşЊĳŉĄĕũ₣ЮŪýй ˝ ĖО₣◦Е˝Ūģ с̋ŬĠсŵĕ řНŵų ũ şе₧ŎŲНŎ
Ţ с̋ĮĕċĜýũ ΒĖ˝ņЊĕŌĕЮĈ₤ ЯřŲďŁũΟĳŪĠЮŗĄĕч ЯℓņĈе₣◦◦УŲũ₣ĕРŷŁũũЋйÐĕсĮБņĄęŢť ĕ
ďĳЊ ĕЊ₣ΒĕŉũďĳЊ ЮŢŎ⅜ũ е̋΅Н₤ũĠ₤сЮčŪ˝ņ¤ е̋΅Н₤ĊņŊ″ Ю Ч̋ĳĮБŁũĠ˝Ū⅜ŎşĤĠс (no 
more legal error) ЯřŲýŊ ĕЮşĳĜ◦НşĆũЋĳ (malice) ЮčŪ˝ņĕЕ₣ņЊĕ◦◦УŲŠН₤ŪĳСŷЮ◦ ЮŢŎ⅜ũ
ŌĕΒķњŎυ˝₤Њ◦ċЊ¤ ĩĀОŎЮĉŷЋŀ ŪĠ₤ЊĕŌĕ е̋΅Н₤ Ζş◦◦УŲũ₣ĮЊĕњŎ ιĠŃęĠсĮБņНŠİũ
ЮčŪ˝ņ˝ ĖО₣˝ũ‗БĊĞĕсĊĞũ ι◦◦УŲŠН₤ŪĳСŷŪĮ Ŋ̈́◦‗Ź ¤ Ĉе₣Β₤сЮĕй ǻĮЊĳďЮ Ч̋ĳŌĕũУşЮ΅ЧŎ¤  

 ΒĖ˝ĕЊĮĕċ₤Ю₣ĳ̨Юþ Чŀ▫ ĠŔΆ ķ₤ŉО″₣ďЮũЩ₣₤еžĕс ĕЊ₣₤ŊОŪÐ⅜Ŋ ŀ ņЊĕŌĕşĤĠсЯş₣
şĤ₤сŵ₤с¤ ĠЯĕ□ņĮБЮŲЧЮĕй ņЊĕŌĕŁũ₤Њ˝⅝Ū⅜ŷŪďŷЮŪşЧĕЮ◦¤ ЮýŲĠе‗₣ аĕΒĳ□Ġ◦Юĕй 
ЮřЧņġБŪ⅜ŎĠŔΆ Юĕй ˝ ĖО₣ŷЋ⅜ŲļĮЮŁŉ ĠЮŲЧ˝ŪņЊĳ ĕЊ₣ĠĕĀО̋ аĕķ₤ŉО″₣ ˝ ĖО₣řеЮ‗ЧũŁũ˝ ŉБЮũЩ₣
ŪĮ Ŋ̈́◦‗Ź ¤ ЮřЧņġБ₤ЮŪņşģĕĕРŷЮýŲĠе‗₣Юĕй Βĳ□Ġ◦ ĕЕ₣ĠİΆ ŀΒеĮБŪĠЮķ◦аĕ˝ŪņЊĳķ₤ŉО″₣ 
ĠНÐðŲ◦◦УŲŠН₤ŪĳСŷŢ с̋ķ₤ŉО″₣ Юĉ″ņřе₧ с̋ŁŲаĕĕБĳЊŷЋĊБĕБņУŎៗ ĕЊ₣ ▫ЮĳЧЮĝЮĮŲ₧ЯřŲ 
ĠĕĀО̋ аĕķ₤ŉО″₣ŪĳСŷģĕЮĩĀũЮĉļÐ БŌš ₣Ю◦Ьĳ?¤ ΒĖ˝ĕЊĮĕċũжĮЕ₣▫ Βĳ□Ġ◦Юĕй ĕЕ₣şРŲũУņşеЯ‗˝ 
ĠеЮĮŀĠЯĕ□ņ ĕРŷşеЮ‗йřЕ₣ũĠ₤сЮŵ˝ЮņēŷВ ЮčŪ˝ņ ĕЊ₣ ŪĮйŬĄΖďń  ЯřŲŌĕŪ⅜Ġс¤ 
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២. ក្រមិតៃនភស្តǂុង (Standard of Proof) 

 ˝ŪņĳЊķ₤ŉО″₣ŗл ₣ĳЊşŌĕĮБũŪĠЮķ◦Юĉ″ņŪĠЮķ◦аĕЮũЩ₣៖ ◦Бơ. ₤ņĳНŲŏаĕŲ◦ċļĮ
ЯřŲΖşЮ Ч̋ĳŌĕ (Balance of Probability or Preponderance of the Evidence ) ₤ŪŌĠсЮũЩ₣
ũřťĠġЮŷ‗Б ΧĈ΅ũ‗ч ĄЮŌų йũǻ₣ĠНÐðŲĈņĈũ˝ņŊ₤Њ◦ċЊЮŲЧřБďЮřЧņ¤1 ទី២. ΅У₤ĮБŷЋņĳЊ₤₣℮њŎ 
(Beyond Reasonable Doubt) ЮŪĠЧ₤ŪŌĠс˝ ĖО₣ЮũЩ₣ŪĮ Ŋ̈́◦‗Ź ¤ ŌŪ″ ưƯơ Яş₣▫៖ ĳНŵŁũℓųЕ₣
Яℓų₣ЮŢŎΟ₤℮ũşЊĳŉ ΒеĮБĳаņųķ₤ŉО″₣ ЯřŲЮÐŢ с̋ĄРĕņ˝Š ųФĕĮЊĕЊĳŏ ЮŢŎЯĩΔ̋ ЮĉЮŲЧĄеЮĕЩЮ⅜Ŋ й 
Ūĳ₣сĮЊĳŪģ˝řũĠ₤сŠ ųФĕ2ď¹ų ĠİΆ ŀĮБ˝ŪņЊĳаĕķ₤ŉО″₣аĕ₤НБŷЋŲΌ Ю Ӵ́ŎЯřŲЮÐÐ Њĳ▫ Ōĕ
˝ŪņЊĳŪ₤ЮřЬ₣ĕЕ₣΅У₤ĮБŷЋņĳЊ₤₣℮њŎ¤ ǻď˝ŪņЊĳķ₤ŉО″₣ ЯřŲĠЮ₣ ˛ЧĳĕРŷĮЊũН◦ċļĮ ЯĩΔ̋ ″ņŁũ
ĮЊČũ₧ЮŢŎΒĮŜŪ Е̋ĳŏ (unprejudiced mind)។ ǻņЊĕĈņĈũĕРŷļĮşĤ₤сŵ₤сŢşсžĳЮ◦ Яĳ
ŪýĕсЯĳļĮşĤ₤сŵ₤с (moral certainty) ĠİΆ ŀĮБŷĳŉŌĕаĕēĳНĩ℮ еаĕĠ◦ЮŲŊЧ₤ ŪĮņĈе₣Βĳŉ₤
Ŕň ‗аĕΒĖ˝ŪĠŪĮЕĳŉ¤3 ŁũĈņĈũĕРŷ˝ŪņЊĳķ₤ŉО″₣Š į₤сřРşЮĕй ЮŢŎ⅜ũ ˝ ĖО₣˝ũ‗БďĮЊЮ₤₤ 
ĄĕŪĳСŷЮČ◦ ŪĳСŷģĕЮČ◦ĮБĠ◦ΧŪ Њ̋řťĊĞĕсĊĞũ ņЊĕŪýĕсЯĳģĳсĠ₣с Њ̋ĳŉЊŎ₤Ю◦ ЯℓņĈе₣ ₤Њ◦ċЊЮ₤ũВļĮ 
ĕЊ₣ĄБŷЋĳĩ₣ є̋▫ģĕ¤4   
                                                            
1 “To ‘establish by a preponderance of the evidence’ means to prove that something is more likely so than 
not so. In other words, a preponderance of the evidence in the case means such evidence as, when 
considered and compared with that opposed to it, has more convincing force, and produces in your minds 
belief that what is sought to be proved is more likely true than not true. This rule does not, of course, 
require proof to an absolute certainty, since proof to an absolute certainty is seldom possible in any 

case.” O'Malley K. F, Grenig J. E. and Lee W. C. (eds.), ŁũЯ‗Ĝе ĕЊ₣ ŁũΒĕНŷĳŉ аĕΒ₣ ðŷЋĕĖЊş ¯њŎ₤΅Įњĕċ, ƯƠƠơ, § 

166.51, see as well, Mark Schweizer, ˝ŪņЊĳķ₤ŉО″₣˝ ĖО₣Ġ‗ŉ Е₣ũřťĠġЮŷ‗Б-ЮĳЧŁũĮЊĳ ǻďΒſБ? ЯŠ˝˝Ţ̨ ĂĖ е ƯƠơư 

2013, ◦е. ̉¤. Dr. Mojtaba Kazazi, ĠĕĀО̋ аĕķ₤ŉО″₣ ĕЊ₣ĠŔΆ ĵ с̋Įњĕċ, Łũ₤Њ˝⅝ΒеĮБķ₤ŉО″₣ņНŠĳНŵŁũΒĕŉũďĳЊ ĂĖ е 
ơ៩៩̀ ◦е.ử̉¤  
2 ŌŪ″ ưƯơ аĕŪ˝ņĕБĳЊŷЋĊБŪĮ Ŋ̈́◦‗Ź  ˝ņįОď ĂĖ е ƯƠỚ¤  It is inner conviction or intime conviction, see ņÐðЮ◦₤
₤ŪŌĠсЮŪĠЭĠЮĊЬĠşĤĠсďΒĕŉũďĳЊ, Ġ◦ΧŪ Њ̋řťĄеĕУŀаĕŪĠЮ◦₤ģŬж ₣, ĂĖ е ƯƠơ៨ ˝▫Šњ‗Ź  ៩Ư., https://iclg.

com/practice-areas/business-crime-laws-and-regulations/france#chaptercontent9; conviction beyond reasonable 
doubt is based on a certainty means ‘l’intime conviction porte sur une certitude’, see 
http://context.reverso.net/translation/english-french/conviction+beyond+reasonable+doubt 
3 Albert Lee G. Angeles, ŁũŢ с̋ĮЊũН◦ċļĮņЊĕŪĳЕņŪĳСŷ ĕЊ₣ ˝ũ‗Бķ₤ŉО″₣ЯĠĠŷЋ◦Ŝ⅜ū₤ŉ ˝ ĖО₣ŪĠĮњĕċŎНĳŉЊĊņхŪĮ Ŋ̈́◦‗Ź
ŪĠЮ◦₤ ſ̈́БŲБĮБĕ, 57 Ateneo Law Journal, ĂĖ е ƯƠơư, ◦е. ơờ́¤  
4 People v. Dilamanta, 440 SCRA 55,56 (2004). 
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 ĠЯĕ□ņĮБЮŲЧЮĕй ˝ ĖО₣ЮũЩ₣ŪĠЮķ◦₧ņУŎ řРşďŪĮ Ŋ̈́◦‗Ź ˝ŪņЊĳаĕķ₤ŉО″₣ ˝ŪņЊĳаĕķ₤ŉО
″₣ĈĠιŠ į₤с ΖŪ₤њŎЮĉ″ņřе₧ с̋ŁŲаĕĕБĳЊŷЋĊБĕБņУŎៗ¤ ₤ŪŌĠсŁũ¹ĳсŠ ųФĕĠНÐðŲ₧ņУŎ 
ЮřЧņġБ⅜˝₤Уũ ЮŢŎ₤₣℮њŎ▫ ΖşĕЕ₣ŪĠŪĮЕĳŉĠ◦ЮŲŊЧ₤₧ņУŎ ˝ŪņЊĳаĕķ₤ŉО″₣Ð Й Łũ₤₣℮њ
ŎЯřŲŌĕЮ΅ĳНĩŲ (Reasonable Suspicion)។ ˝ ĖО₣ΒеΌО₣ЮĮŲŲĤĳ ĠлРŲБ₤ģĕĮЊĕЊĳŏЮþ Чŀ
ĠНÐðŲŌĖ с̋Юĝ◦Б₣₣Еĳ ņНŠũĠ₣ĩĀйЮÐ Ōĕ˝аūĕŉŁĳсЯř˝¤ ЮĕйΖşď˝ũ‗Б₤₣℮њŎЯřŲŌĕЮ΅ĳН
ĩŲ¤ ЮřЧņġБЮĠЧ˝ŁũЮ₤НЧĠΒЮ₣ĳ̨ĠŤņģĕ ₤΅ŪĮйŬĄΖďń ŪýĕсЯĳŌĕЮ΅ĳНĩŲЁŏЮĄЩ▫ ĠНÐðŲ
₧ņУŎģĕŪĠŪĮЕĳŉĠ◦ЮŲŊЧ₤¤5 ˝ ĖО₣ΒеΌО₣ЮĮŲаĕŁũЮ₤НЧĠΒЮ₣ĳ̨ЮŢŎЮčŪ˝ņЮ₤НЧĠ₤Уũ ˝ ĖО₣Łũ
Ţ с̋Ąĕ₤₣℮њŎ₧ŌĖ с̋ЮŪŁņŁũЮ₤НЧĠΒЮ₣ĳ̨6(Notification of Charge) ЮčŪ˝ņЮ₤НЧĠΒЮ₣ĳ̨ŪĳСŷ
ĠİΆ ŀķ₤ŉО″₣ŪĳЕņ˝ŪņЊĳ şĤ₤сŵ₤сĕЊ₣₤НБ₤İſ с̋ (Coherent and Consistent Evidence)។7 Łũ
þ НеŠ ųФĕĠЮ₧ŉ йΖ₤ĕĖĳŪņСŷ ЁŏŌĕЮ΅ĳНĩŲЮĄЩ▫ (reason to believe) ĄĕЮĜй ģĕŪĠŪĮЕĳŉĠ◦
ЮŲŊЧ₤¤8 ЮŪŁŎĠЊ◦ĠŃĆ ĠсŁũЮ₤НЧĠΒЮ₣ĳ̨ ЮčŪ˝ņЮ₤НЧĠΒЮ₣ĳ̨ ЮČ◦ŪĠŁĕс (Indictment) ЮřЧņġБ
ĠŃąС ĕĠНÐðŲ₧ņУŎЮĉĄеĕНеĄŪņй ЮčŪ˝ņ ŪĳСŷĠİΆ ŀ▫Ōĕķ₤ŉО″₣ŪÐĠсŪýĕс (Sufficient 

                                                            
5  ŷЋēĕ ̣ư аĕŷЋēĕаĩĀ̋ ĖО₣ũĠ₤с Βŷĳ˝¤ Łũ₤₣℮њŎЮŢŎŌĕЮ΅ĳНĩŲ ďŁũ₤ĕŊĳс ЯřŲĜеЁŏĠлРŲБ₤ЮĄЩ ″ņŁũ
₤Њ˝⅝ ▫Ġ◦ЮŲŊЧ₤Ю Ч̋ĳŌĕ¤ ǻ Ӱ́₤ĮБŁũŪýĕсЯĳ⅜Ŋ ĕ є̋ĠлНЯĕŉ ĈĠď₣ Probable Cause ЯřŲďĄеЮĕЩĮЊĳņУŎ 
(logical believe) ЯĩΔ̋ ″ņΒ₣ ðЮ΅ĳН ĕЊ₣⅜□ ĕļĮ ▫ Ġ◦ЮŲŊЧ₤ Ζş е̋ĮН₣ŪĳСŷģĕŪĠŪĮЕĳŉ, https://www.taylorla 

wco.com/blog/reasonable-suspicion-and-probable-cause-what-s-the-difference.cfm. 
6  ЮčŪ˝ņЮ₤НЧĠΒЮ₣ ˛ĳ ЮŁйЮΊЁŏĄĕ₤₣℮њŎşРŲŠ ųФĕ (Initial Appearance) Ю Ӵ́ŎĄРĕřе‗Е₣ΒеĮБŁũ Ţ с̋Ёŏ₤□ЊĳЮĝ
ЮŪŁņŁũĮЊĕЊĳŏ (ŌŪ″ ởư аĕ Ū˝ņĕБĳЊŷЋĊБŪĮ Ŋ̈́◦‗Ź ˝ņįОď ĂĖ е ƯƠỚ)¤ ČĠсĮБЮĮŲЮĜйņ˝Ţ с̋ĠНÐðŲЮŪŁņ
ŁũЮ₤НЧĠΒЮ₣ĳ̨ Ю Ӵ́ŎĄĕ₤₣℮њŎŁų ŎďĄĕŪĳСŷЮČ◦ ЯřŲΖşşРŲЮņЧŲ₤е‗НеЮũЩ₣ ĕЊ₣Ōĕ₤Њ◦ċЊďЮŪşЧĕĠЯĕ□ņЮ◦Ьĳ 
řРşď ₤Њ◦ċЊŌĕЮņēŷВďЮřЧņ¤ 
7 ŌŪ″ ơỪ аĕŪ˝ņĕБĳЊŷЋĊБŪĮ Ŋ̈́◦‗Ź ˝ņįОďĂĖ е ƯƠỚ¤ 
8 ĠЯĕ□ņĮБЮŲЧļĮČеģşсаĕŁũþ НеŠ ųФĕ, Βŷĳ˝, ŷЋēĕ ̣ư (ư) аĕŷЋēĕаĩĀ̋ ĖО₣¤ Ū˝ņĕБĳЊŷЋĊБŪĮ Ŋ̈́◦‗Ź ˝ņįОď ĂĖ е ƯƠỚ 
ďĮЊЮ₤₤ŌŪ″ ƯỢ ņЊĕģĕЯş₣ΒеĮБ˝ŪņЊĳаĕķ₤ŉО″₣ ₤ŪŌĠс₤ЮŪņşþ НеŠ ųФĕĠЮ₧ŉ йΖ₤ĕĖЮ◦ ŪýĕсЯĳЯş₣▫ 
Łũþ НеŠ ųФĕŪĳСŷЯĳďŁũČеģşс¤ 
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Evidence) ▫ĄĕŪĳСŷЮČ◦ (Charged Person) ģĕŪĠŪĮЕĳŉĠ◦ЮŲŊЧ₤¤9 ďşН₣ЮŪŁŎ ˝ ĖО₣ΒеΌО₣
₤ŷĜŁũ ŪĮйŬĄΖďń  ŪĠ₤ЊĕЮĠЧş₣сЁŏЮčŪ˝ņĄеĕНеĄŪņй ũ˝Юþ Чŀ▫ĄĕďĠсЮČ◦ ŌĕĮЊũН◦ċļĮ 
(Guilt Person) ýĳсŪĳСŷĠİΆ ŀķ₤ŉО″₣řŲс˝ŪņЊĳ΅У₤ĮБŷЋņĳЊ₤₣℮њŎřРşž₣ЮŲЧ¤10 

 ″ņŁũĠİΆ ŀž₣ЮŲЧ ˝ ĖО₣ЮũЩ₣ŪĮ Ŋ̈́◦‗Ź  ˝ŪņЊĳаĕķ₤ŉО″₣ŗл ₣ĳЊşŌĕĠУĕ˝ŪņЊĳ ŌĕĮБ
ĈĠЮĉŠ į₤с¤ ŁũĈņĈũřРşЮĕй ĮЊĳďŌĕЮ΅ĳНĩŲЮŢŎ⅜ũ ČĠс″е₣ĮБŁũЮĩŉЧņаĕĕБĳЊŷВĊБ 
(¹ĳсŠ ųФĕ) Ζďń ĊũŌĕ₤ņĳ□ Њ̋şĆ ΖşŌĕЯĳķ₤ŉО″₣ĳЊşĳУş ιЯĳņУŎ Ю Ӵ́ŎЮŪŁŎĮБЮĊſЧŁũЮ₤НЧĠ
ΒЮ₣ĳ̨ņУŎũŎкņ˝ Ζďń Ċũ ŪĠņРŲķ₤ŉО″₣ģĕŁĕсЯĳЮŪşЧĕ ЯřŲΖşŎ˝ņ˝ĮЊĕЊĳŏďũУņ ЮřЧņġБ
ũ˝Юþ Чŀ▫ ķ₤ŉО″₣Ĉе₣Β₤с₤НБ₤İſ с̋ýĖ ιņЊĕ₤НБ₤İſ с̋ýĖ ŗл ₣₧¤ ĠЯĕ□ņĮБЮŲЧЮĕй ĮБņУŎ
řе₧ с̋ŁŲĕБĳЊ ŷЋĊБЮĉņУŎřе₧ с̋ŁŲЮ◦Ьĳ Ų◦ċĩŲаĕŁũЮ₤НЧĠΒЮ₣ĳ̨ŁĕсЯĳЯ₤ŉ₣ď с̋ŵ с̋▫ЮĳЧ
ĠНÐðŲ₧ņУŎ ģĕŪĠŪĮЕĳŉ ιņЊĕģĕŪĠŪĮЕĳŉĠ◦ЮŲŊЧ₤ ЯřŲŪĳСŷģĕЮČ◦¤ ŪĠ₤ЊĕЮĠЧũ˝ņЊĕЮþ Чŀ
Ю◦ ĄĕŪĳСŷЮČ◦ΖşĕЕ₣ŪĳСŷģĕЮŲЧ̋ ЯŲ₣ЮČ◦ŪĠŁĕс¤ řе₧ с̋ŁŲĕБņУŎៗ ŪĳСŷģĕ е̋‗ĳс̋ ĖО₣
ũŎкЮĮŲď с̋ŵ с̋ Ю Ӵ́ŎŁũЮ₤НЧĠΒЮ₣ĳ̨ ŪĳСŷģĕĈņĈũЁŏĂĠсũ њ̈́₤ ďĮЊЮ₤₤˝ ĖО₣˝ũ‗БЯřŲ 
Ąĕ₤₣℮њŎ₤□ЊĳЮĝ˝ ĖО₣Łũþ НеŠ ųФĕĠЮ₧ŉ йΖ₤ĕĖ ЮŢŎ⅜ũǻĵ с̋ĮњĕċĕЕ₣Łũř˝΅РĳĕРŷ₤Њ◦ċЊЮ₤ũВ
ļĮ¤ ˝ ĖО₣ĕњŎЮĕй ŪĠ₤ЊĕЮĠЧŁũЮ₤НЧĠΒЮ₣ĳ̨ ņЊĕŌĕļĮЮĄЩЮŲЩĕ şе₧ŎЮĮŲЮŷŵŎРũ ķ₤ŉО
″₣ЯřŲŪĠņРŲģĕ ņЊĕŪÐĠсŪýĕс Ю Ӵ́ŎĄĕŪĳСŷЮČ◦ЮĝЯĳŪĳСŷģĕĠŃąС ĕЮĉĄеĕНеĄŪņй ĕБĳЊŷЋĊБ
ЯřŲĵ с̋ĮњĕċΖşŌĕ ŷЋŁũк (Defect) ιŁũĠеĵũĠеĵĕ ЯřŲΖşď˝ņŊŷĳ□ОаĕŁũ₤НеЮŌþкļĮ¤ 

                                                            
9 Юĝ˝ ĖО₣řе₧ с̋ŁŲЮĕй ŪĠ₤ЊĕЮĠЧ₤΅ЮčŪ˝ņ₤ЮŪņşĠŃąС ĕЮĉĄеĕНеĄŪņй ĄĕŪĳСŷЮČ◦ ŪĳСŷģĕĠŉСũЮĉď
ĄĕďĠсЮČ◦ (Accused), see glossary annexed to the ECCC Internal Rules, https://www.eccc.gov.kh/.../ECCC%20

Internal%20Rules%20%28Rev.8%29%20Englis..¤ŌŪ″ Ử́ аĕŪ˝ņĕБĳЊŷЋĊБŪĮ Ŋ̈́◦‗Ź ˝ņįОď ĂĖ е ƯƠỚ¤ 
10  Joshua Dressler, Understanding Criminal Law, 5th Ed., 2009, p. 68; Cross Jones and Card, Introduction to 
Criminal Law, 11th Ed.,1988, pp. 103-104; standard of proof “beyond reasonable doubt” reflect absolute certainty, 
International Comparative Law Guide, Business Crime, Germany, 2018, para. 9.2, https://iclg.com/practice-
areas/business-crime-laws-and-regulations/germany; Lissa Griffin, the Correction of Wrongful Convictions: A 
Comparative Perspective, 16 Am. U. Int’l L. Rev., 2001, p. 1272. 
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 ņРŲЮ΅ĳНΖşŪĳСŷģĕĈņĈũЁŏĠİΆ ŀ▫ЮĳЧЮ΅ĳНΒſБ˝ ĖО₣ЮũЩ₣ŪĮ Ŋ̈́◦‗Ź  şĤĠсĈņĈũЁŏ 
Ōĕ ˝ŪņЊĳķ₤ŉО″₣Š į₤сЮņлųй? ЮũЩ₣ŪĮ Ŋ̈́◦‗Ź  ΖşĜеЁŏŌĕŁũŁĳсЮĈ₤Ţ с̋ĮĕċĜýũ11 ř˝΅Рĳ
₤Њ◦ċЊЮ₤ũВļĮ ЯřŲΖşĠлйĵŲсĊĞĕсĊĞũřŲсĠНÐðŲ ιΖşĜеЁŏŌĕŁũЮČ◦ŪĠŁĕс▫ ũřťũжЮŵķĕРŷ
ŁĳĮſ̋ ЊşĆ ˝ ĖО₣₤ĕċЊ₤Ŕň ₤Њ◦ċЊņĕН₤℮ ЯřŲŠ ųФĕďļÐ Б ЮŢŎ⅜ũΒеЮĮЧũĠ₤сņūĕŉБũĠ₤сŠ ųФĕ ЯřŲř˝
΅РĳĕРŷ₤Њ◦ċЊЮ₤ũВļĮ¤12 

៣. បនទកុៃនភស្តǂុង (Burden of Proof) 

 ˝ ĖО₣ЮũЩ₣ŪĮ Ŋ̈́◦‗Ź  ŪĮйŬĄΖďń ďņūĕŉБ◦◦УŲĠĕĀО̋ ŪĠņРŲķ₤ŉО″₣Ţ с̋ĠĕĀО̋  (Inculpatory 
Evidence)13 ũ˝ЁŏЮþ Чŀ▫ ĠНÐðŲЯřŲŠ ųФĕģĕЮČ◦ŪĠŁĕсģĕŪĠŪĮЕĳŉĠ◦ЮŲŊЧ₤¤ Ю΅ĳНΒſБ? ЮĳЧ
Ąĕ₤₣℮њŎŌĕŁĳĮſ̋ ЊşĆŢ с̋ķ₤ŉО″₣ιЮ◦? ЮĳЧŪĮйŬĄΖďń ŪĳСŷĠİΆ ŀŪĳЕņŷЋ⅜ŲļĮ˝ŪņЊĳ₧? 

 ЮýŲŁũ‗ч₤ĕŊĳс◦Н˝ďņНĕ▫ýŊ ĕЮĈ₤ (Presumption of Innocence) ЯřŲŌĕЯş₣˝ ĖО₣
şĤĠсũřťĊņŊĕНŃň ãĄĕďĠсЮČ◦₧ є̋ЮŢŎ ŪĳСŷ◦Н˝ďņĕН₤℮ΟĳЮĈ₤ řŬĠ₧ĳНŵŁũņЊĕĈĕс

                                                            
11   ĵ с̋ĮњĕċĕЕ₣şе‗НşЮĕй şĤĠсũřťĊņŊĕНŃň Яş₣ΒеĮБЮýŲŁũ‗ч₤ĕŊĳс◦Н˝ďņНĕ▫ņЊĕĈĕсŌĕЮĈ₤ ĕЊ₣ ŷЋņĳЊ₤₣℮њŎ 
ŪĳСŷģĕďŪĠЮŗĄĕчřŲсĄĕďĠсЮČ◦ Ю Ӵ́Ŏ Łũ◦◦УŲ⅜ũļĮЯřŲЮ Ч̋ĳЮΌЧ₣ĮБ ŁũĠ₣ šЊĳĠ₣ šе...ņЊĕŪĳСŷČĳс◦Н̋ ď
ķ₤ŉО″₣Ю◦(ŌŪ″ ư៨ аĕşĤĠсũřťĊņŊĕНŃň˝ņįОď ĂĖ еơ៩៩ư)¤ ŁũĠ˝Ū⅜ŎşĤĠсŪĮ Ŋ̈́◦‗ŹĈņĈũЁŏŌĕŲ˝ š‗к
ĳЕ₣ũЖ₣ (ŌŪ″̣ аĕŪ˝ņŪĮ Ŋ̈́◦‗Ź ˝ņįОďĂĖ е ƯƠƠ៩)¤ ďЮýŲŁũ‗ч ĄĕŪĳСŷЮČ◦ŌĕЮ₤ũВļĮ þ НеŠ ųФĕďĠЮ₧ŉ йΖ₤
ĕĖ ˝ ĖО₣Яĳ˝ũ‗БČеģşс (ŌŪ″ ƯƠư аĕŪ˝ņĕБĳЊŷЋĊБŪĮ Ŋ̈́◦‗Ź ˝ņįОďĂĖ е ƯƠỚ)¤  
12 The United Nation Human Rights Committee General Comment No.31 on the Nature of the General Obligation 
Imposed on States Parties to the Covenant Adopted on 29 March 2004, para. 4. 
13  е̋Я‗◦Ūņ₣сşĤĠсŪĮ Ŋ̈́◦‗Ź аĕŪĠЮ◦₤Š ųй ģĕ е̋‗ĳс▫ ŪĮйŬĄΖďń  ЯŲ₣ďļÐБĳе₧₣Ёŏũřťаĕ₤е‗НеЮũЩ₣ŪĮ Ŋ̈́
◦‗Ź Ю Ӵ́Ŏ¤ ⅜□ ĠњĕΒŎŏŁũ ŁĕсЯĳŌĕυ˝ŬĄŏļĮЮŪşЧĕĮБĕБĳЊŪĠĳЊĠĳŉЊ¤ ýĳсďļÐБ ΒĮŜŪ Е̋ĳŏ ЯřŲŪĳСŷŪĠņРŲĈе₣
ķ₤ŉО″₣Ţ с̋ĠĕĀО̋  ĕЊ₣ЮŢйĠĕĀО̋  (Exculpatory Evidence)។ е̋Я‗◦Ūņ₣сЮĝŪĠЮ◦₤ģŬе₣ģĕĠİΆ ŀ▫ ũřťΖďń
◦◦УŲŎ˝ŁũİũũĠ₤сЮčŪ˝ņЮ₤НЧĠ₤УũŁĳсЯĳЮŪşЧĕ ĕЊ₣Ōĕυ˝ŬĄŏļĮŁĕсЯĳЮŪşЧĕĮБΒе₧şĕБĳЊŪĠĳЊĠĳŉЊ¤ ýĳсď
ļÐБΒĮŜŪ Е̋ĳŏ, Jacqueline Hodgson, Guilty Pleas and the Changing Role of the Prosecutor in French Criminal 

Justice, in Erik Luna and Marianne L. Wade, the Prosecutor in Transnational Perspective, 2012, p.133 ។ 
ýĳсŌĕŁĳĮſ̋ ЊşĆ ĠЮŃĆ ŀĕРŷķ₤ŉО″₣ (Disclosure) េƽះĠĕĀО̋ řŲсĄĕ₤₣℮њŎĩ₣Яřũ¤ Guideline 15 of the UN 

impartiality of prosecutor, Lisa M. Kurcias, Prosecutor’s Duty to Disclose Exculpatory Evidence, 69 Fordham L. 
Rev. 1205 (2000); ICLGG, Germany, 2018, para. 9.1, supra note 10. 
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ŁĳсЮĈ₤ď⅜□ Įũå14 ģĕĳŪņСŷ▫ ŪĮйŬĄΖďń ďΒĖ˝ŌĕĠĕĀО̋ ĠİΆ ŀķ₤ŉО″₣¤ ŁũĳŪņСŷЁŏ
ĠНÐðŲĠİΆ ŀķ₤ŉО″₣ЮŢй⅜ũ▫ ýĳсņЊĕģĕŪĠŪĮЕĳŉ ĕЕ₣ņЊĕ₤НБýĖ ĕЕ₣ЮýŲŁũ‗чЮĕйЮ◦¤ Łũ
ĠİΆ ŀЮŢŎĄĕŪĳСŷЮČ◦▫ ģĕŪĠŪĮЕĳŉĠ◦ЮŲŊЧ₤ (Self-Incrimination) řРşď″ņũŎкŁũЮđųЧŎ
⅜ũļĮЮŢŎĠ₣ šе є̋ĕЕ₣ĩĀОŎĕЕ₣ЮýŲŁũ‗чЮĕйĩ₣Яřũ¤15 ĵ с̋ĮњĕċĕЕ₣şе‗НşЮĕйЮ Ӵ́Ŏ ЯřŲ
şĤĠсģĕЯş₣ЁŏĠНÐðŲŌĕ₤Њ◦ċЊũ˝⅝ļĮЮ₤ĞЭņ⅜Ğ ĳс (Right to Silent)។16 

ŁũĠİΆ ŀķ₤ŉО″₣ΖşЮřЧņġБЮĊſЧЁŏЮÐЮĄЩ (Persuasive Proof) ឬករŪýĕсЯĳĠİΆ ŀķ₤ŉО″₣ 
(Evidence Proof) ឬŁũĠİΆ ŀķ₤ŉО″₣ЮŢй⅜ũ (Defence)។ ŪĮйŬĄΖďń  ņЊĕŪýĕсĠİΆ ŀķ₤ŉО
″₣ĠлНЮ₧‼ йЮ◦ ЯĳŪĳСŷĠİΆ ŀЁŏЮčŪ˝ņЮĄЩ (Persuasive)¤17  ŁũΒйΖ₣Юĕй Ή с̋ĠİΆ ŀ▫ ភÐ Б
Ĉе₣ĮБũŌĕĠĕĀО̋ аĕķ₤ŉО″₣ŠН₤ýĖ  ЯřŲΖşĩĀОŎĕЕ₣ЮýŲŁũ‗ч₤ņļĮаĕļÐ Б (Equality of 

Arms)។18 ŁũĮЊតǻņЊĕŠН₤ĕЕ₣ЮýŲŁũ‗чЮĕйЮ◦¤ ŁũŢ с̋ĠĕĀО̋ Ū⅜ŲřŲсĄĕŪĳСŷЮČ◦Юĕй 
ЮŢŎ⅜ũ▫ ĠНÐðŲŠН₤ĮБ⅜□ ĠњĕŪĮйŬĄΖďń  ЯřŲŌĕĠНÐðŲЊ˝ЮŪşЧĕ ŌĕΒе₧ş ĕЊ₣ŎĕŉŁũ˝ ĖО₣
ŁũŪĠņРŲķ₤ŉО″₣¤ ΖŪ₤њŎЮ΅ĳНЮĕй ĄĕŪĳСŷЮČ◦ŪýĕсЯĳĠİΆ ŀķ₤ŉО″₣ŁũĵũŠ ųФĕЯĳĠлНЮ₧‼ й¤ 

                                                            
14 ŌŪ″ ư៨ аĕşĤĠсũřťĊņŊĕНŃň˝ņįОďĂĖ е ơ៩៩ư¤ 
15 ŌŪ″ ưƯơ аĕŪ˝ņĕБĳЊŷЋĊБŪĮ Ŋ̈́◦‗Ź ˝ņįОďĂĖ е ƯƠỚ¤  ECCC, Supreme Court Chamber, Decision on 

Objections to Document Lists (Full Reasons), F26/12, 31 December 2015¤ Dr. Mojtaba Kazazi, Burden of 

Proof and Related Issues, A Study Evidence before International Tribunals, 1996, p. 16. 
16 Ū˝ņĕБĳЊŷЋĊБŪĮ Ŋ̈́◦‗Ź ˝ņįОď ŌŪ″ ởư ĳŪņСŷЁŏŪģĠс₤Њ◦ċЊņЊĕĕЊŗŎ ₤Њ◦ċЊŌĕЮņēŷВ¤ ˝ ĖО₣₤΅ũřťΖЮņũЋ˝ ĠлРŲБ₤
ĳŪņСŷЁŏŪģĠсĄĕ₤₣℮њŎ▫ ₤˝ šБ˝ņŊ ũĠ₤сýĳсĕЕ₣ŪĳСŷģĕЮŪĠЧ˝ ĖО₣ĕБĳЊŷЋĊБĜЮĮŲž₣ņНŠ Ю Ӵ́Ŏ Ąĕ₤₣℮њŎŌĕ
₤Њ◦ċЊЮđųЧŎιņЊĕ¤ ŁũŠ˝žĕņЊĕģĕŪģĠс ĕЕ₣ĜеЁŏ₤˝ šБ˝ņŊЮĕй ŪĳСŷģĕĠЊřЮ₤ĊĜЮĮŲž₣ņНŠ (Miranda Warning), 
Miranda v. Arizona [(Miranda, 384 US 436 (1966)]។ ЮčŪ˝ņņЊĕΖşĈŀŁũ₤ĕĖЊŢť ĕ ĮБļĮЮ₤ĞЭņ⅜Ğ ĳсũĠ₤с
ĄĕŪĳСŷЮČ◦Ю◦, Stephen C. Thaman, Exclusionary Rules in Comparative Law (France), 2013, p. 156. 
17 Joshua Dressler, supra note 10, p. 70. 
18 “Each part must afforded a reasonable opportunity to present his case in conditions that do not place him at a 
disadvantage vis-a-vis his opponent”, ECtHR, Bulut v. Austria, App. No. 17358/90, Judgment of 22 February 1996, 
para. 47; Masha Fedorova, the Principle of Equality of Arms in International Criminal Proceedings, 2012, p.38. 
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ЮĝЮĮŲŪĮйŬĄΖďń ĠеЮĮŀģĕĠĕĀО̋ ũĠ₤сŠ ųФĕЮ Ӵ́Ŏ ĠĕĀО̋ аĕķ₤ŉО″₣ĕЕ₣ŪĳСŷģĕЮĩĀũЮĉ 
ĄĕŪĳСŷЮČ◦ŷЋŀ¤19 ЮĈйĠБďŗл ₣Юĕй˝ ŉБ ЮřЧņġБ Н̋еЁŏĩĀОŎĕЕ₣ЮýŲŁũ‗ч ₤ĕŊĳс◦Н˝ďņНĕ▫ýŊ ĕ
ЮĈ₤ ĄĕŪĳСŷЮČ◦ņЊĕĳŪņСŷЁŏĠİΆ ŀķ₤ŉО″₣▫Š ųФĕņЊĕģĕŪĠŪĮЕĳŉĠ◦ЮŲŊЧ₤Ю◦ Ð ЙĠİΆ ŀķ₤ŉО″₣
ý еŪ◦ŁũЮŢй⅜ũ (Justification/Excuse) řРşď▫ ΒеЮĮЧũĠ₤сŠ ųФĕď◦Ю₣ſЧŁũĵũŠ ųФĕŪ₤ĠşĤĠс 
(Self-Defence)។20 ĄĕŪĳСŷЮČ◦ ŪĳСŷĠİΆ ŀŪĳЕņ˝ŪņЊĳķ₤ŉО″₣ Balance of Probability  ЯřŲŌĕ
ĕњŎ▫ ̣Ơ% ĠР˝ņУŎ ЯřŲǻďŁũŁũĵũŠ ųФĕЮŢŎŪ₤ĠşĤĠсŪģ˝řЯņĕ¤21 ŌĕŁũΒйΖ₣▫ 
ŁũĈņĈũЁŏĠİΆ ŀŁũŁũĵũ▫ Ąĕ₤₣℮њŎ ņЊĕģĕЮĝ˝Яĕų₣Ю Ч̋ĳЮ΅ĳН (alibi) ĜЮĮŲĠ◦
ЮŲŊЧ₤ŪĳСŷģĕŪĠŪĮЕĳŉ ▫řРşďŁũĠİΆ ŀ▫ņЊĕģĕŪĠŪĮЕĳŉĠ◦ЮŲŊЧ₤ ЯřŲĩĀОŎĕЕ₣ЮýŲŁũ‗ч
₤ĕŊĳс◦Н˝ďņНĕ¤ ǻņЊĕŠН₤Ю◦ ЮŢŎ⅜ũ▫ ĠĕĀО̋ ķ₤ŉО″₣ēų с̋ЮŲЧļÐ БЯřŲďΒĖ˝ĠŉЕ₣¤22 ″ņŁũ
ĮЊĳ ŁũĠİΆ ŀЮŢŎĄĕŪĳСŷЮČ◦ Ð ЙĠİΆ ŀЮĩ℮₣ ЮŪĠЧķ₤ŉО″₣Юĩ℮₣ řРşď▫ Ōĕ⅜˝℮БΒйΖ₣▫ 
ĄĕŪĳСŷЮČ◦Юĝ◦Б˝Яĕų₣Юĩ℮₣ ĮБ˝Яĕų₣Ю Ч̋ĳЮ΅ĳНаĕЮĮŲĠ◦ЮŲŊЧ₤ е̋ĮН₣ŪĳСŷģĕŪĠŪĮЕĳŉ¤ şĤĠсņЊĕ
ĳŪņСŷЁŏĄĕďĠсЮČ◦ ĠİΆ ŀēĳНĩ℮ еаĕĠ◦ЮŲŊЧ₤ ι◦Ūņ₣саĕŁũ◦◦УŲŠН₤ŪĳСŷЮ◦¤ Ĉе₣ЮĕйďĠĕĀО̋
ũĠ₤сŪĮйŬĄΖďń  ЯřŲďΒĖ˝ĠİΆ ŀ¤ ĵ с̋ĮњĕċĠĕĀО̋ аĕķ₤ŉО″₣ ĄĕďĠсЮČ◦ŌĕŁĳĮſ̋ ЊşĆ˝ ĖО₣Łũ
ĩŉŲсķ₤ŉО″₣ ý еŪ◦Β₣ ðЮ΅ĳНЯřŲŠ ųФĕş₣сЮĝЮŪłþ Не ЮŢŎŢ с̋Ūģ с̋ēĜ23  ⅜□ ĕ₤ŪŌŲЮĈ₤24 
ĕЊ₣Ю₤ş˝ ŉБЯℓų₣Łũ‗чЯřŲŠ ųФĕģĕЮČ◦▫ŪĳСŷģĕЮĊſЧЮΌЧ₣ЮŢŎņЊĕ₤ŊњŪÐşЊĳŉ¤25 

 ˝ ĖО₣ĕњŎЮĕй Łũ‗хЯřŲЮčŪ˝ņĳŪņСŷЁŏ ĄĕďĠсЮČ◦Ţ с̋ķ₤ŉО″₣ЮŢйĠĕĀО̋  ΖşņЊĕď
ŁũŪĳЕņŪĳСŷЮ◦¤ řРşýĖ ЮĕйЯřũ Łũ‗хЯřŲЮņēŷВũĠ₤сĄĕďĠсЮČ◦◦◦УŲ⅜ð Ųс▫ Š ųФĕďΒĖ˝ũ˝
ķ₤ŉО″₣ЮŢйĠĕĀО̋  є̋ņЊĕЯņĕďŁũŪĳЕņŪĳСŷЯřũ¤ ЮŪłĮБýŊ ĕņРŲŢť ĕ˝ ĖО₣şĤĠс ǻņЊĕΖşЮĉũУşЮ◦ 

                                                            
19  International Comparative Law Guide, Business Crime, Australia, 2018, para. 9.1, https://iclg.com/practice-
areas/business-crime-laws-and-regulations/australia. 
20 Id., para. 11.2. 
21 Ben Emmerson and Andrew Ashworth, Human Rights and Criminal Justice, 2 ed., 2007, p. 346; Goran Sluiter, 
Proof, in Antonio Cassese, the Oxford Companion to International Criminal Justice, 2009, p. 469. 
22 Dr. Mojtaba Kazazi, Burden of Proof and Related Issues, supra note 15, p. 2.   
23  Sentence of Death or Life Imprisonment, Aggravating and Mitigating Circumstances; Definition, see 
https://www.azleg.gov/ars/13/00751.htm 
24 Doug Keller, Resolving A “Substantial Question”: Just Who Is Entitled to Bail Pending Appeal under the Bail 
Reform Act of 1984, 60 Florida Law Review, 2008, p. 827. 
25 Goran Sluiter, Proof (Burden of), supra note 21, p. 468-469. 
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ЮŢŎĮЊČũ₧ЮŲЧŲ◦ċļĮũĠ₤сЮņēŷВ ďĮЊЮ₤₤ ЮņēŷВ˝ ĖО₣ŪĠЮ◦₤ ₤НБŷЋŲΌ ЯřŲŁũЮ₤НЧĠ
ΒЮ₣ĳ̨ņНĕĄеĕНеĄŪņй ď₤ŌĞ ĳс ЮĊſЧЮΌЧ₣ЮŢŎЮčŪ˝ņЮ₤НЧĠΒЮ₣ĳ̨26 ĕЊ₣ŌĕŁũşРŲũУņĳЊşĳУşĠеĩНĳ
ũĠ₤сЮņēŷВ¤ ЮņēŷВ ģĕŪĳЕņЯĳŎ˝ķ₤ŉО″₣˝ ĖО₣₤е‗НеЮũЩ₣ ņ˝ĳ◦ŲсĕЕ₣ķ₤ŉО″₣Ţ с̋ĠĕĀО̋ ũĠ₤с
ŪĮйŬĄΖďń ¤ ĠЯĕ□ņĮБЮĕй ЮņēŷВΖş ₤Уũĳ◦Ųс (Cross-Examination) ĕЕ₣⅜˝℮БŢ с̋ĠĕĀО̋ 27 
ЮřЧņġБĠİΆ ŀ▫ŁũЮČ◦ŪĠŁĕсũĠ₤сŪĮйŬĄΖďń ņЊĕŪĳЕņŪĳСŷ Юĝ˝ ĖО₣ΒеΌО₣ЮĮŲ₤ŷĜ ЯřŲĕБĳЊŷЋĊБ
ЮĝŌĕ˝ŪņЊĳЮĝЮΌЧŎ¤ 

៤. ករបង្ហ ញភស្តǂុង 

 ŪĮйŬĄΖďń  ŪĳСŷĠİΆ ŀ▫ ĄĕŪĳСŷЮČ◦ģĕŪĠŪĮЕĳŉĠ◦ЮŲŊЧ₤˝ ĖО₣◦Ūņ₣сď с̋ŵ с̋₧ņУŎ 
řРşď ģĕŀОйŀ₣с ĜеЁŏŌĕĠ◦ЮŲŊЧ₤ďЮřЧņ¤ ΧĈ΅ũ‗ч ₤ŪŌĠсĠ◦ЮŲŊЧ₤ ņĕН₤℮¹ĳЮŢŎ
ЮşĳĜ ŪĮйŬĄΖďń ŪĳСŷĠİΆ ŀ ▫៖ ơ. Ġ◦ЮŲŊЧ₤ЮĕйŌĕЯş₣˝ ĖО₣şĤĠс (Legal Element)។ ២. 
ĄĕďĠсЮČ◦ģĕЮŪĠЧŁеЮķųЧ₣ģŀсĄĕũ₣ЮŪýйĠ₧ŉ ŲЁŏ⅜ų Ġс (ēĳНĩ℮ еаĕΒеЮĮЧ) ĕЊ₣◦Бư.  ĄĕďĠс
ЮČ◦ŌĕЮşĳĜЮĊſЧЁŏĄĕũ₣ЮŪýй⅜ų Ġс (ēĳНĩ℮ еΒĳŉЮĜņњĳ)¤28 ĠЯĕ□ņĮБЮŲЧЮĕй şĤĠс є̋ĳŪņСŷЁŏŪĮй
ŬĄΖďń ĠİΆ ŀĕРŷ◦Ūņ₣с◦◦УŲŠН₤ŪĳСŷ ŪĮņĈе₣ēĳНĩ℮ еаĕ◦Ūņ₣с◦◦УŲŠН₤ŪĳСŷĩ₣Яřũ¤29 ď с̋
Я₤ŉ₣ ₤΅ŪĮйŬĄΖďń  ŪĳСŷĠİΆ ŀ▫ ◦Ūņ₣с◦◦УŲŠН₤ŪĳСŷ₤΅ΧŪ Њ̋řťũУņ ŪĳСŷģĕЯş₣˝ ĖО₣şĤĠс 
ιЮŪŁņ ŷЋēĕ◦еЮĕЬņ◦Ōų ĠсΒĕŉũďĳЊ ŪĠ₤ЊĕЮĠЧş₣сΒĕНŷĳŉ◦Ūņ₣сЮĕй₤ŪŌĠсĄĕďĠсЮČ◦¤30 Β₣ ð
ĄеĕНеĄŪņй ŎŲсЮþ Чŀ▫ ΅У₤ĮБŷЋņĳЊ₤₣℮њŎ▫ ĄĕďĠсЮČ◦ ◦◦УŲŠН₤ŪĳСŷŪĮ Ŋ̈́◦‗Ź  ˝ ĖО₣ůĕк
ďΒĖ˝ŪĠŪĮЕĳŉŁũĠЮ‗ŉŀЮşŀ។31 ĳНŵŁũďĕсŠ į₤сũĠ₤с₤НБ₣ΆĠНũВģĕΒйΖ₣▫៖ ď₤Ю₣ šĠ 
₤ŪŌĠсĠ◦ЮŲŊЧ₤ ˝ ĖО₣ЯĩĖ̋  ̣(˝) (ĄУŎЯŲġ₣ļĖ ŲсŠН₤şĤĠс ēĳНĩ℮ еşеĕУĕĮБũŪĳСŷЯĳĠİΆ ŀ ΅У₤

                                                            
26 Ū˝ņĕБĳЊŷЋĊБŪĮ Ŋ̈́◦‗Ź  ˝ņįОď ĂĖ е ƯƠỚ, ŌŪ″ ៨ư¤ 

27 Ū˝ņĕБĳЊŷЋĊБŪĮ Ŋ̈́◦‗Ź  ˝ņįОď ĂĖ е ƯƠỚ, ŌŪ″ ơưư¤  
28 ICLG, France, supra note 2, para. 9.2. 
29 See, e.g., Stakić Appeal Judgement, para. 219 (“A Trial Chamber may only find an accused guilty of a crime if the 
Prosecution has proved each element of that crime (as defined with respect to the relevant mode of liability) beyond 
a reasonable doubt.”); Ntagerura et al. Appeal Judgement, para. 174. 
30 Case 002, IENG Sary’s Motion against the Application at the ECCC of the Form of Liability Known as Joint 
Criminal Enterprise, D97, 28 July 2008, para. 29.  
31 ICTY, TC, Simic et al., IT-95-9, Oct 17, 2003, paras. 1051-1053. 
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ĮБŷЋņĳЊ₤₣℮њŎ¤◦Бơ.ĄĕŪĳСŷЮČ◦ŪĳСŷŌĕЮýŲĠе‗₣ĄУŎΒĖ˝ŪÐĠсŪÐ₣ЯŲġ₣ļĖ ŲсŠН₤şĤĠс..¤ 
◦БƯ. ĄĕŪĳСŷЮČ◦ŪĳСŷЮĊſЧΒеЮĮЧďşе΅ũĄУŎ₤˝ņŊļĮЮĂĖ ĳ⅜ēũ‗к¤32 ″ņŪ◦Е₤ŉБķ₤ŉО″₣ ķ₤ŉО
″₣Ð УũЯĳŌĕŪÐĠсŪýĕс ŪĠņРŲģĕ˝ ĖО₣ΒеΌО₣ЮĮŲЮ₤НЧĠΒЮ₣ĳ̨řє₤ņŪ₤Ġ ĕЊ₣ ЮĮŀЮŲŀņУŎ 
Ю Ӵ́ŎĮЊČũ₧ďũУņ (Robust Evidence) ₤ŪŌĠсŁũЮĊſЧЮ₤ş˝ ŉБ₤ЮŪņşşЊĳŉ₧ņУŎ¤ 

ЮĳЧΒſБďŁũĠİΆ ŀ΅У₤ĮБŷЋņĳЊ₤₣℮њŎ? ŪĮйŬĄΖďń ŪĳСŷĮŜŗņĄеŪņй ŪÐĠсķ₤ŉО″₣₤е
žĕс ĵ с̋ĮњĕċŁũŪĠŪĮЕĳŉЊĠ◦ЮŲŊЧ₤ ĕЊ₣ ◦Ūņ₣сЯřŲĠНÐðŲşРŲũУņ ЯřŲĜеЁŏŌĕŁũ₤₣℮њŎ▫ Ąĕ
ďĠсЮČ◦ņЊĕģĕŪĠŪĮЕĳŉĠ◦ЮŲŊЧ₤¤ ΧĈ΅ũ‗ч̋ ĖО₣ЮũЩ₣₤Ōų ĠсņĕН₤℮ ķ₤ŉО″₣₤еžĕс Ζşď 
ŁеЮķųЧ₣ ĕЊ₣ΖŷŪĠΐ с̋ěņ¤ ŪĮйŬĄΖďń ŪĳСŷĄŪņй ņĕĀЊŲ▫ЮĳЧŁеЮķųЧ₣ďũĠ₤сĄĕďĠсЮČ◦ 
ĄĕďĠсЮČ◦ďΒĖ˝ģŀсŁеЮķųЧ₣ ĕЊ₣ ěņЯřŲŪĠΐ с̋Ζŷ ďěņũĠ₤сĄĕũ₣ЮŪýй Ю Ӵ́ŎΖŷ
ЯřŲŪĠΐ с̋ěņďũĠ₤сĄĕďĠсЮČ◦¤ ŲНйŪ″ЯĳŪĮйŬĄΖďń  ĄŪņйņĕĀЊŲЮ₤ĀЧũЯĳĈе₣Β₤с 
ЯřŲЮŢйĠĕĀО̋ ЮŲЧĄĕďĠсЮČ◦ Ю Ӵ́Ŏũ˝Юþ Чŀ▫ ŌĕļÐũŎŠ į₤с (៩Ơ ļÐũŎ) ЯřŲĄĕďĠс
ЮČ◦ģĕŪĠŪĮЕĳŉĠ◦ЮŲŊЧ₤ Ю◦ЧĠЮčŪ˝ņ₤ЮŪņşŢ с̋ЮĈ₤ĄĕďĠсЮČ◦¤  

ŁũņЊĕģĕЮýũĮ″ņ˝ŪņЊĳаĕķ₤ŉО″₣ ĜеЁŏŌĕŁũ₤ЮŪņşЮ₤ş˝ ŉБņУŎЯřŲ ₤еΖ₣
Ю΅ĳНņЊĕŪÐĠсŪýĕс ĜеЁŏŌĕЮ₤ş˝ ŉБ₤ЮŪņşŠН₤¤ ǻΖşņ˝ĮБşĤĠсΒĕНŷĳŉŠН₤ ιĠ˝Ū⅜ŎņЊĕ
ŪĳЕņŪĳСŷ¤ ǻΖşď е̋΅Н₤ĊņŊ″ Ю Ч̋ĳĮБŁũĠ˝Ū⅜ŎşĤĠс (mere legal error) ЯřŲýŊ ĕЮşĳĜ
◦НşĆũЋĳ (malice) ЯřŲЮčŪ˝ņĕЕ₣ņЊĕ◦◦УŲŠН₤ŪĳСŷЮ◦ ЮŢŎ⅜ũŌĕΒķњŎυ˝₤Њ◦ċЊ¤ ĩĀОŎЮĉŷЋŀ 
ŪĠ₤ЊĕЮĠЧŌĕ е̋΅Н₤ ЮčŪ˝ņΖş◦◦УŲũ₣ĮЊĕњŎ ιĠŃęĠсĮБņНŠİũЮčŪ˝ņ˝ ĖО₣˝ũ‗БĊĞĕсĊĞũ ι
◦◦УŲŠН₤ŪĳСŷŪĮ Ŋ̈́◦‗Ź ¤33 

 

 

 
                                                            
32 Bijabahadur, 2017 SGHC 161, 10 July 2017, para. 55. 
33  Tbilisi, Analysis of the Judicial Liability System (National Legislation, International Standards and Local 
Practices), 2014, pp. 86-87. 



10 
 

៥. សេងខប 

 Ų◦ċĩŲаĕŁũ₤Њ˝⅝ž₣ЮŲЧ ģĕĠİΆ ŀ▫ Ōĕ˝ŪņЊĳķ₤ŉО″₣ďЮŪşЧĕ ˝ ĖО₣ЮũЩ₣
ŪĮ Ŋ̈́◦‗Ź  ĕЊ₣ ĠĕĀО̋ аĕķ₤ŉО″₣ ЯřŲŪĳСŷ◦◦УŲЮŢŎļÐ БĈе₣Β₤с˝ ĖО₣₤е‗НеЮũЩ₣¤ ˝ŪņЊĳķ₤ŉО″₣
ĈņĈũ ĮБřе₧ с̋ŁŲĕБĳЊŷЋĊБņУŎ ЮĉņУŎЮ◦Ьĳ ŁĕсЯĳŠ į₤с ĳŪņСŷЁŏŌĕĕРŷ е̋Ю‗ЧĕşеĕУĕаĕķ₤ŉО″₣ 
є̋řРşďļĮď с̋ŵ с̋ ЮřЧņġБş₣ΔОŲЁŏЮþ Чŀ▫ Β₣ ðЮ΅ĳНΒſБņУŎ ďΒſБЁŏŪģ˝řď с̋ŵ с̋¤ ĠЯĕ□ņĮБ
ЮŲЧЮĕй ˝ŪņЊĳķ₤ŉО″₣ΒſБ ǻΖŪ₤њŎЮĉЮŲЧ ˝ŪņЊĳаĕΉĕБķњŎ ЮŲЧ₤Њ◦ċЊ ĕЊ₣ĩŲŪĠЮŗĄĕчũĠ₤с
ļÐ Б¤  ˝ŪņЊĳķ₤ŉО″₣ Юĕйǻĵ с̋Įњĕċĩ₣Яřũ ĕЕ₣ĠĕĀО̋ ķ₤ŉО″₣¤  ď с̋Я₤ŉ₣ şĤĠсņЊĕĳŪņСŷЁŏĄĕ
ŪĳСŷЮČ◦ ЮřЧũĳУ₤˝ņŊũ˝ķ₤ŉО″₣ ŪÐĠсŪĠЮķ◦Ю◦ ЮŢŎ⅜ũŲ◦ċĩŲ ĕЊ₣₤ņĳ□ļĮũĠ₤сĠНÐðŲ 
ЯřŲŌĕ ŪĠ₤ЊĕЮĠЧЮĊЬĠĕЕ₣Ζďń Ċũ⅜ēũ‗к¤ ˝ ĖО₣ĕњŎЮĕй Ю Ӵ́ŎЮ◦ЧĠģĕďũřťΖďń  ЮĝЯĳď
ļÐ БşеĠ₣ ŌĕĠĕĀО̋ ĊĞĕс ˝ ĖО₣ŁũĩŉŲсķ₤ŉО″₣¤ 

˝ ĖО₣ŷЋ₤њŎŷЋ◦Ŝ⅜ū₤ŉ₤₣ ðņ ι₤РņġБŷЋ₤њŎŷЋ◦Ŝ⅜ū₤ŉĮЊĳ є̋ņЊĕΖşŌĕ₤НŪ Е̋ĳŏļĮ 
ơƠƠ ļÐũŎЮ◦¤ ΖŪ₤њŎЮ΅ĳНЮĕй ˝ŪņЊĳķ₤ŉО″₣ ĕЊ₣ĠĕĀО̋ ķ₤ŉО″₣ ŪĮņĈе₣ŁũĠİΆ ŀď с̋
Я₤ŉ₣ ĮЊĳďņЊĕΖşũУşĩНĳĮБļĮđ˝ЯŲſ₣Ю◦¤ є̋ĠлНЯĕŉ ŪĠ₤ЊĕЮĠЧļÐ Б ďĮЊЮ₤₤ Ζďń Ċũ◦◦УŲ
ĠĕĀО̋  ĕЊ₣Ōĕ₤ņĳ□ Њ̋şĆ ΒĕНŷĳŉ″ņģĕďΒĳЊĠũŌ ЮřЧņġБēĜĕРŷŎНĳŉЊĊņх˝ ĖО₣₤₣ ðņЮŢŎýŊ ĕŁũ
ЮũВ₤ЮΒЧ₣¤ 
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